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To   Members    of   the   Fovty-Seaond  Legislative   Assembly : 

Probably  no  resolution  was  ever  broader  in  scope  than  was 
House  Resolution  No.  2  directing  the  Legislative  Council  to 
study  laws  affecting  local  government.  The  introduction  to 
this  report  documents  that  the  Subcommittee  wisely  narrowed 
the  field  of  its  study  to  planning  legislation  for  units  of 
local  government  and  the  mechanics  of  legislation  making 
possible  cooperative  planning  efforts  by  all  units  of  local 
government    --    municipal,    county    and   inter-county . 

Suggested    legislation    is    included   herein   which    is    the    result 
of  the    study   made   by    the   Subcommittee    in    cooperation   with 
the   Montana  Advisory    Committee   on   Planning  Legislation   and 
the   Department    of  Planning   and  Economic   Development.      The 
Council   is    deeply    appreciative    of   the    efforts    of  the   Advisory 
Committee   members    and   the   fact    that    the   proposed  measure    has 
the    endorsement   of  many   groups,    including   the   Montana   League 
of  Cities    and  Towns,    Incorporated;    the   Montana  Association 
of  County    Commissioners ;    the   Montana   League    of  Women    Voters; 
the   Soil    Conservation   Committee    and   the    Council    on   Natural 
Resources    and  Development . 

Your   Council    Chairman   would   voice    the    opinion    that   planning 
for  planning ' s    sake   alone    is    trite    indeed;    is    expensive , 
frustrating,    and   useless.      Too   much    of   this    has    happened  in 
the   past.       The    legislators    in    their   deliberations    regarding 
planning   should   think    in    terms    of   "zoning"  --   for    that    is   what 
they    are    actually   working  with,    and   zoning   we   must   have    if 
civilization   is    going    to   avoid  stumbling    through   its    own 
refuse   on   its   way    to    the    cemetery . 

Respectfully    submitted. 


SENATOR    FRANK    W.    HAZELBAKER 

Chairman 
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HOUSE  RESOLUTION  NO.  2 

A  RESOLUTION  OF  THE  HOUSE  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA  REQUEST- 
ING THE  LEGISLATIVE  COUNCIL  TO  CONDUCT  A  STUDY  OF  STATE  LAWS  AFFECTING  LOCAL 
GOVERNMENT  IN  MONTANA. 

WHEREAS,  local  government  in  Montana,  as  elsewhere  in  the  nation,  is 
facing  problems  directly  related  to  shifts  in  population  and  rising  costs  of 
providing  essential  services;  and 

WHEREAS,  the  power  and  resources  of  local  governments  are  frequently  in- 
adequate to  provide  services  assigned  to  them;  and 

WHEREAS,  the  great  number  of  bills  relating  to  local  governments  which 
are  introduced  each  session  of  the  legislature  create  a  need  for  the  members 
of  the  legislature  to  have  access  to  comprehensive  background  information 
with  which  to  measure  the  specific  proposals  of  each  bill;  and 

WHEREAS,  local  units  of  government  are  created  by  the  state,  and  derive 
their  powers,  responsibilities,  and  means  to  meet  these  responsibilities 
from  the  state. 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  HOUSE  OF  REPRESENTATIVES  OF  THE  STATE 
OF  MONTANA: 

That  the  Legislative  Council  is  requested  to  conduct  a  coit^jrehensive 
study  of  Montana  state  law  affecting  local  government,  including  but  not 
limited  to: 

(1)  The  availability,  quality,  cost,  and  revenue  base  of  local  govern- 
ment services  and  controls  in  Montana  provided  by  counties,  municipalities, 
and  special  districts. 

(2)  Local  governmental  problems  arising  from  decreasing  population  in 
some  areas,  increasing  population  in  others,  and  movement  of  people  into 
suburban  areas. 

BE  IT  FURTHER  RESOLVED,  that  the  Legislative  Council  make  full  use  of 
all  available  appropriate  research  facilities  and  resources;  and 

BE  IT  FURTHER  RESOLVED,  that  the  Legislative  Council  report  its  findings 
to  the  Forty-second  Legislative  Assembly  together  with  any  recommendations 
for  improvements  in  state  laws  affecting  structure,  powers,  and  finance  of 
local  governments,  along  with  any  necessary  legislation;  and 

BE  IT  FURTHER  RESOLVED,  that  the  chief  clerk  of  the  House  of  Representa- 
tives send  a  copy  of  this  resolution  to  the  Executive  Director  of  the  Legis- 
lative Council. 
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CHAPTER  I 

INTRODUCTION 

House  Resolution  No.  2  in  part  requested  the  Legislative  Council  "to  conduct 
a  comprehensive  study  of  Montana  state  laws  affecting  local  government,  in- 
cluding but  not  limited  to: 

(1)  The  availability,  quality,  cost,  and  revenue  base  of  local 
government  services  and  controls  in  Montana  provided  by 
counties,  municipalities,  and  special  districts. 

(2)  Local  governmental  problems  arising  from  decreasing  popu- 
lation in  some  areas,  increasing  population  in  others,  and 
the  movement  of  people  in  suburban  areas." 

The  Council,  through  its  Subcommittee  on  Local  Government,  considered  both 
areas  equally  fertile  fields  for  study.   In  the  interests  of  time  and  economy, 
after  reviewing  subsection  (1)  with  special  emphasis  on  the  consolidation  of 
municipal  and  county  governments  and  the  Interlocal  Cooperation  Act  and 
various  sources  of  revenues  available  to  municipalities  and  counties,  the 
Council  decided  to  concentrate  its  efforts  on  subsection  (2)  of  the  resolu- 
tion.  Its  decision  was  influenced,  in  part,  by  the  Housing  and  Urban  Develop- 
ment (HUD)  single  grant  to  the  State  of  Montana  in  the  amount  of  $17,000  for 
the  purpose  of  studying  city-county  planning,  rural  planning,  and  local 
government  cooperation.   This  single  grant  was  to  be  administered  by  the 
Montana  Department  of  Planning  and  Economic  Development.   In  turn,  the  state 
was  required  to  contribute  $9,000  of  in-kind  services  through  that  department 
and  the  Council. 

As  a  consideration  of  the  single  grant,  the  Montana  Advisory  Committee  on 
Planning  Legislation  was  formed  as  the  functioning  arm  of  the  Department  of 
Planning  and  Economic  Development  on  the  study.   Members  of  the  Advisory 
Committee  on  Planning  Legislation,  representing  both  industry  and  agriculture, 
urban  and  rural,  are  listed  on  page  iii  of  this  report. 

This  report  and  proposed  legislation  are  the  culmination  of  the  cooperative 
efforts  of  the  Advisory  Committee  on  Planning  Legislation  and  the  Legislative 
Council. 

The  need  for  more  effective  planning  legislation  for  Montana  has  long  been 
recognized  by  professional  planners  and  concerned  citizens.   In  recent  years 
there  has  been  a  rapidly  growing  accumulation  of  evidence  of  inadequate 
planning  and,  during  the  same  time,  the  general  public  has  become  very  much 
aware  of  environmental  problems  ranging  all  the  way  from  the  best  known  ex- 
amples of  air  and  water  pollution  to  pollution  of  our  manmade  environment  in 
the  form  of  nonfunctional  and  unesthetic  urban  development.   The  problems 
are  great  and  can  become  even  greater  --  and  typical  of  such  problems,  there 
are  no  easy  solutions. 

Comprehensive  planning  is  a  process  through  which  the  hard-earned  knowledge 
of  past  mistakes  can  be  used  to  guide  future  development. 

It  is  by  no  means  a  new  concept,  nor  is  the  approach  proposed  herein  a  unique 
one.   Comprehensive  planning  is  an  intensive  effort  in  many  parts  of  the 
nation  which  are  characterized  by  extremely  poor  development.   In  those  cases 
the  pattern  of  development  had  already  been  set,  the  public  was  not  enough 
concerned  and  effective  planning  came  too  late. 

The  climate  has  changed  —  the  public  has  become  very  concerned  and,  in  Montana, 
our  relatively  low  level  of  development  has  not  yet  established  a  pattern  of 
development  which  is  irreversible.   We  are  in  a  position  to  see  that  the  future 
of  Montana  evolves  in  an  orderly  and  economical  fashion;  whether  or  not  this  is 
our  future  depends  on  the  will  of  our  people  and  the  strength  of  our  elected 
officials. 


CHAPTER  II 

GENERAL  INFORMATION 

The  legislative  proposals  contained  in  this  report  are  designed  to  provide 
a  framework  of  permissive  planning  legislation  which  will  allow  all  units 
of  local  government  to  effectively  plan  and  implement  their  plans  toward  a 
goal  of  orderly  and  economical  growth  and  development. 

Some  areas  of  Montana  are  experiencing  very  rapid  development,  while  other 
areas  are  caught  up  in  a  seemingly  endless  cycle  of  declining  population 
and  falling  incomes.   Both  situations  —  growth  and  decline  --  have  added 
to  the  state's  backlog  of  needs  for  sound,  permissive  planning  enabling  leg- 
islation. 

Such  legislation  is  urgently  needed  to  insure  that  growth  areas  develop  in 
an  orderly  and  economical  fashion.   It  is  also  needed  and  possibly  more  so 
by  those  declining  areas  of  the  state  which  are  presently  being  challenged 
to  merely  survive.   Such  areas  must  inventory  their  resources,  appraise  the 
future,  formulate  goals  and  construct  a  plan  to  interrupt  the  cycle  of  de- 
cline.  In  order  to  accomplish  this,  practical  planning  areas  must  be  defined 
and  local  governments  given  the  authority  to  plan  and  implement  their  plans 
within  such  areas  on  a  cooperative  and  coordinated  basis. 

Planning  to  accommodate  growth  and  planning  to  offset  decline  is  extremely 
difficult  under  present  state  law;  our  laws  specifically  permit  planning, 
the  control  of  land  uses  and  the  subdivision  of  land  within  corporate  cities 
and  towns;  however,  the  real  growth  areas  are  outside  the  cities.   Almost  all 
new  subdivisions  occur  in  unincorporated  areas.   Many  of  the  most  recent  in- 
dustrial developments  are  located  in  unincorporated  areas  and  residential 
development  in  growth  centers  is  occurring  predominantly  outside  of  cities. 

The  present  legislation  which  was  intended  to  deal  with  such  problems  in 
unincorporated  areas  has  been  found  to  be  nearly- totally  insufficient.   Pos- 
sibly the  best  commentary  on  existing  law  is  that  as  far  as  can  be  ascertained 
not  a  single  community  has  been  able  to  use  it  effectively  in  its  suburban 
areas  outside  of  city  limits.   As  a  result,  unplanned  and  uncoordinated  de- 
velopments of  all  kinds  have  contributed  to  or  are  at  the  very  roots  of  many 
cities'  and  counties'  most  pressing  problems  regarding  the  quality  of  the  en- 
vironment, the  unnecessarily  high  costs  of  public  services  and  facilities  and 
the  disproportionate  share  of  the  tax  burden  placed  on  the  private  citizen. 

Unfortunately,  crisis  is  usually  the  first  call  for  planning.   It  is  then  too 
late:   planning  cannot  recall  agricultural  lands  lost  to  unnecessary  urban 
sprawl,  nor  can  it  restore  the  traffic-carrying  function  of  a  major  arterial 
lost  through  its  transformation  to  a  commercial  strip.   Planning  cannot  un- 
ravel the  chaos  of  incompatible  land  uses,  restore  the  former  purity  of 
groundwater  contaminated  by  septic  tanks  or  remove  the  foreground  of  wrecking 
yards  from  mountain  vistas. 

The  call  for  planning  and  reasonable  land  use  controls  is  based  on  the  premise 
that  the  present  examples  of  poor  quality  development  cannot  be  allowed  to 
set  the  pattern  for  the  future.   Such  development  need  not  be  considered  as 
inevitable  --  in  fact,  Montana  cannot  afford  such  a  consideration. 

One  of  Montana's  greatest  resources  is  its  natural  environment.   That  same 
resource  is  also  the  most  susceptible  to  unplanned  development.   For  example, 
a  sprawl  of  suburban  homes,  hot  dog  stands  and  service  stations  hardly  stands 
out  in  the  total  environment  of  Los  Angeles  County;  however,  the  same  type  of 
urban  sprawl  is  absolutely  predominate  when  it  occurs  in  the  Gallatin  and 
Bitterroot  valleys  and  countless  other  areas  of  Montana.   Los  Angeles  County 
cannot  afford  that  type  of  development  —  however,  that  area  has  many  other 
resources  to  rely  upon  --  Montana  does  not.   Even  at  our  very  low  level  of 
urbanization  and  prospects  for  future  growth,  we  have  the  capability  for 
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severely  diminishing  the  functional  and  aesthetic  value  of  our  landscapes, 
and  we  therefore  have  the  capability  for  severely  limiting  our  prospects 
for  the  future . 

COMPREHENSIVE  PLANNING 

Comprehensive  planning  is  a  process  which  is  best  defined  through  a  descrip- 
tion. The  following  are  excerpts  from  the  proposed  law  which  form  a  general 
description  of  a  comprehensive  plan: 

11-3801.    .  .  .  "Comprehensive  Plan"  means  the  policies  and  proposals  recom- 
mended by  the  planning  board  and  adopted  by  the  governing  bodies  (a)  as  a 
beginning  step  in  planning  for  the  physical  development  of  a  jurisdictional 
area;   (b)  as  the  means  for  coordinating  public  programs  and  services;   (c) 
as  a  source  of  reference  to  aid  in  developing,  correlating  and  coordinating 
official  controls  and  (d)  as  a  means  for  promoting  the  general  welfare...." 

Such  plan  shall  consist  of  at  least  these  elements: 

11-3831.   Comprehensive  Plan  -  Required  Elements.   The  planning  board  shall 
prepare  and  propose  a  comprehensive  plan  for  the  jurisdictional  area.   The 
comprehensive  plan  shall  consist  of  a  map  or  maps,  and  descriptive  text  cov- 
ering objectives,  principles  and  standards  used  to  develop  it,  and  shall  in- 
clude each  of  the  following  elements:   (1)  A  land  use  element  which  desig- 
nates the  proposed  general  distribution  and  general  location  and  extent  of 
the  uses  of  land  for  agriculture,  housing,  commerce,  industry,  recreation, 
education,  public  buildings,  public  and  private  use  of  land,  including  a 
statement  of  the  standards  of  population  density  and  building  intensity 
recommended  for  the  various  areas  in  the  jurisdiction  and  estimates  of  future 
population  growth  in  the  area  covered  by  the  comprehensive  plan,  all  corre- 
lated with  the  land  use  element  of  the  comprehensive  plan. 

(2)  A  circulation  element  consisting  of  the  general  location,  alignment 

and  extent  of  major  thoroughfares,  major  transportation  routes,  trunk  utility 
lines  and  major  terminal  facilities,  all  of  which  shall  be  correlated  with 
the  land  use  element  of  the  comprehensive  plan,  such  plans  being  developed 
in  cooperation  with  city,  county,  state  and  federal  highway  construction 
agencies. 

(3)  A  land  capabilities  element  which  consists  of  an  evaluation  of  general 
physical  characteristics  of  the  environment,  which  separately  or  in  combina- 
tion tend  to  limit  or  enhance  certain  lands  for  various  uses.   The  land 
capabilities  element  shall  consist  of,  but  not  be  limited  to,  an  evaluation 
of  soils,  slope,  aesthetic  qualities,  surface  water,  groundwater,  meteorolog- 
ical conditions  and  vegetative  cover  for  the  purpose  of  identifying  areas 
especially  suited  for  various  types  and  intensities  of  urban  or  agricultural 
uses. 

(4)  A  housing  element,  consisting  of  surveys  and  reports  upon  housing  con- 
ditions and  needs  as  a  means  of  establishing  housing  standards  to  be  used 
as  a  guide  in  dealings  with  official  controls  related  to  land  subdivision, 
zoning,  traffic,  and  other  related  matters. 

(5)  Any  supporting  maps,  diagrams,  charts,  descriptive  material  and  reports 
necessary  to  explain  and  supplement  the  above  elements. 

It  must  be  emphasized  that  comprehensive  planning  is  a  continuing  process. 
A  plan  is  not  an  inflexible  graphic  representation  of  what  the  future  is  to 
be.   It  is,  at  any  given  time,  the  best  possible  correlation  of  the  community's 
goals  and  objectives  with  projected  changes.   It  is  a  process  which  relates 


1  Unless  otherwise  noted,  all  references  to  existing  or  proposed  statutes 
relate  to  the  Revised  Codes  of  Montana,  1947. 
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projected  changes  in  land  use  to  future  demands  on  government  and  the  pro- 
vision of  public  services  and  facilities.   It  is  a  repository  of  social, 
economic,  demographic,  and  geographic  data  concerning  the  planning  area. 
And  most  important,  the  comprehensive  plan  provides  both  the  public  and 
private  sectors  with  a  statement  of  policy  concerning  the  future  of  the 
planning  area  within  which  both  sectors  can  weigh  their  decisions. 

The  two  principal  implementing  devices  for  the  comprehensive  plan  are  zoning 
and  subdivision  regulations.   These  two  types  of  land  use  controls  are  to  be 
developed,  adopted  and  enforced  by  local  government.   They  are  to  be  based 
on  the  comprehensive  plan.   Their  degree  of  complexity  or  simplicity  will 
reflect  the  policies  and  standards  of  the  people  and  the  level  of  urbaniza- 
tion anticipated  in  their  plan. 

The  need  for  planning  and  land  use  controls  in  Montana  cities  and  counties 
range  from  minimal  to  extreme.   The  proposed  legislation  is  flexible  and 
adaptable  to  the  varying  needs  of  all  units  of  local  government.   The  proposals 
are  permissive;  i.e.,  it  is  not  asked  that  cities  and  counties  be  required  to 
plan  or  adopt  land  use  controls,  but  only  that  they  be  given  the  opportunity 
to  do  so.   Good  planning  is  not  a  panacea  for  all  of  our  development  problems. 
It  is,  however,  the  fundamental  step  for  any  sound  development. 

PRESENT  STATUTES 
RELATING  TO  PLANNING  AND  ZONING 

One  of  the  main  objectives  of  the  proposed  amendments  is  to  extend  the 
authority  for  planning  and  land  use  controls  outside  of  incorporated  places. 
The  existing  law  provides  for  some  such  authority.   The  proposed  amendment 
would  expand  the  present  allowable  planning  areas,  using  the  existing  law 
as  the  basic  authority.   It  is,  therefore,  the  purpose  of  the  following  to 
set  into  perspective  the  existing  law  of  Montana  insofar  as  it  allows  for 
planning  and  zoning  outside  incorporated  areas. 

The  following  excerpts  are  from  a  "Report  to  the  Advisory  Committee  on 
Planning  Legislation"  prepared  by  Wilford  Lundberg,  June  19,  1970: 

"Chapter  38,  Title  11  of  the  Revised  Codes  of  Montana,  defines 
a  jurisdictional  area  in  Section  11-3830: 

'...the  area  within  the  incorporated  limits  of  the  city  and 
such  contiguous  unincorporated  area  outside  the  city  as,  in 
the  judgment  of  the  respective  governing  bodies,  bears  reason- 
able relation  to  the  development  of  the  area  involved. 

'The  boundaries  of  the  jurisdictional  area  can  be  extended 
further  than  four  and  one-half  miles  from  the  limits  of  the 
cities  only  upon  petition  signed  by  five  per  cent  (5%)  or 
more  of  the  resident  freeholders  living  in  excess  of  four  and 
one-half  miles  and  not  more  than  twelve  miles  from  the  limits 
of  the  cities  and  within  the  area  desiring  to  be  included  within 
said  jurisdictional  limits,  and  upon  presentation  of  said  peti- 
tion to  the  board  of  county  commissioners.   Thereafter,  the 
board  of  county  commissioners  must,  by  resolution,  set  the  pro- 
posed boundaries  of  said  area  and  give  notice  of  their  intent 
to  add  said  area  to  the  jurisdictional  limits  theretofore 
created  and  of  receipt  of  said  petition,  by  publication  of 
notice  of  time  and  place  of  hearing  on  said  petition  and  reso- 
lution, said  notice  to  be  published  in  a  newspaper  pxoblished 
in  the  county  not  less  than  ten  (10)  nor  more  than  twenty  (20) 
days  prior  to  the  date  of  said  hearing.   Thereafter,  the  said 
boundaries  of  said  area  can  only  be  set  upon  good  cause  being 
shown  for  the  establishment  of  said  extended  jurisdictional 
area  and  the  boundaries  thereof,  provided  that  such  resolution 
shall  not  be  adopted  by  the  board  of  county  commissioners,  if 


disapproved  in  writing,  by  a  majority  of  the  freeholders  of  the 
territory  proposed  to  be  embraced.   The  jurisdictional  area 
shall  not  extend  more  than  twelve  (12)  miles  beyond  the  limits 
of  any  city  within  the  jurisdictional  area." 

This  jurisdictional  area  comes  under  the  City-County  Planning  Board  for 
purposes  of  developing  comprehensive  plans  and  under  Title  16,  Chapter  47, 
for  purposes  of  zoning.   Additionally,  county  planning  and  zoning  districts 
may  be  created  pursuant  to  Chapter  41  of  Title  16.   These  districts  come 
into  being  upon  petition  by  60%  of  affected  freeholders  (16-4101)  and  are 
limited  to  minimums  of  40  acres  (16-4107).   A  zoning  commission  consisting 
of  the  county  commissioners,  the  county  surveyor,  and  the  county  assessor 
adopts  plans  and  proposed  zoning  regulations  for  submission  to  the  county 
commissioners.   Briefly,  then,  these  are  the  two  statutory  provisions  for 
the  creation  of  unincorporated  areas  for  purposes  of  planning  and  zoning. 

At  the  outset,  a  major  constitutional  problem  appears.   Two  cases,  Plath  v. 
Hi-Ball  Contractors,  Inc. ,  362  P. 2d  1021  and  City  of  Missoula  v.  Missoula 
County ,  139  Mont  256,  362  P. 2d  539,  both  decided  in  the  same  term  of  the 
Montana  Supreme  Court,  have  dealt  with  these  two  zoning  statutes.   The  Plath 
case  declared  the  City-County  zoning  and  planning  provisions  (specifically, 
11-3801,  11-3830,  11-3833,  11-3836,  11-3837,  11-3852,  11-3854,  11-3856,  11- 
2710)  unconstitutional  as  being  in  conflict  with  Constitutional  Article  IV, 
Section  1;  Article  XVI,  Section  7.   Significantly,  however,  the  Missoula 
case  validated  the  County  planning  and  zoning  district  provisions  (i.e., 
16-4101  through  16-4107) .   A  comparison  of  these  two  statutory  schemes  is 
necessary.   Furthermore,  an  examination  of  the  rationale  of  the  Plath  case 
is  advisable. 

Article  IV,  Section  1  of  the  Montana  Constitution  provides: 

"The  powers  of  the  government  of  this  state  are  divided  into  three 
distinct  departments:   The  legislative,  executive,  and  judicial, 
and  no  person  or  collection  of  persons  charged  with  the  exercise 
of  powers  properly  belonging  to  one  of  these  departments  shall  ex- 
ercise any  powers  properly  belonging  to  either  of  the  others, 
except  as  in  this  constitution  expressly  directed  or  permitted." 

Additionally,  Article  XVI,  Section  7  states: 

"The  legislative  assembly  may,  by  general  or  special  law,  provide 
any  plan,  kind,  manner  or  form  of  municipal  government  for  counties, 
or  counties  and  cities  and  towns,  or  cities  and  towns,  and  whenever 
deemed  necessary  or  advisable,  may  abolish  city  or  town  government 
and  unite,  consolidate  or  merge  cities  and  towns  and  county  under 
one  municipal  government,  and  any  limitations  in  this  constitution 
notwithstanding,  may  designate  the  name,  fix  and  prescribe  the 
number,  designation,  terms,  qualifications,  methods  of  appointment, 
election  or  removal  of  the  officers  thereof,  define  their  duties 
and  fix  penalties  for  the  violation  thereof,  and  fix  and  define 
boundaries  of  the  territory  so  governed,  and  may  provide  for  the 
discontinuance  of  such  form  of  government  when  deemed  advisable; 
provided,  however,  that  no  form  of  government  permitted  in  this 
section  shall  be  adopted  or  discontinued  until  after  it  is  sub- 
mitted to  the  qualified  electors  in  the  territory  affected  and  by 
them  approved." 

The  Constitution  does  not  expressly  say  that  counties  are  executive  or  admin- 
istrative -  rather  by  judicial  decision  they  are  "agents  of  the  state"  -  they 
are  "instrumentalities  of  government  and  exercise  the  powers  delegated  by  the 
state,  and  act  for  the  state;  that  they  have  only  such  powers  as  are  express- 
ly provided  by  law  or  are  necessarily  implied  by  those  expressed,  and  that 
legislative  power  over  counties  is  supreme,  except  insofar  as  it  is  restricted 
by  the  Constitution  in  express  terms  or  by  necessary  implication."   Plath, 
supra  at  1024. 
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"A  county  is  a  body  corporate  but  does  not  possess  powers  of  local  legisla- 
tion and  control  which  are  the  distinguishing  characteristics  of  a  municipal 
corporation"  XVI  Sec.  6,  XIII  Sec.  4.   (Note:   these  two  sections  refer  to 
counties,  cities,  townships,  municipalities,  etc.  as  separate  and  distinct 
organizations  as  decided  by  Hersey  v.  Neilson,  47  Mont  132) .   "In  all  our 
cases,  we  think  it  has  been  recognized  that  counties  are  administrative  or 
executive  bodies  and  that  the  same  rules  apply  as  apply  to  any  state  agency 
so  far  as  Article  IV,  Sec.  1,  is  concerned."   Plath,  ibid. 

The  result  of  Plath  was  to  declare  the  statutory  scheme  with  respect  to 
City-County  planning  and  zoning  unconstitutional  as  an  improper  delegation 
of  legislative  authority  to  an  administrative  body.   This  statutory  scheme 
has  subsequently  been  altered.   It  has  not  yet  been  tested  by  the  Montana 
Supreme  Court. 

The  changes  indicate  that  the  Plath  and  the  Missoula  cases  were  read  care- 
fully.  The  objections  to  language  in  11-3801  (i.e. ,  "that  additional  powers 
be  granted  legislative  bodies  of  cities  and  counties  to  carry  out  the  pur- 
poses of  this  act."   Plath,  supra,  at  1023)  caused  a  deletion  of  that  language 
from  the  new  and  current  section.   Master  Plan  was  redefined  from  a  "complete 
master  plan"  to  a  "comprehensive  plan"  (11-3803) .   The  planning  board  was 
clearly  defined  as  an  advisory  board  in  11-3827(1).   The  jurisdictional  area 
of  the  old  11-3830,  a  subject  of  criticism  in  the  Plath  case,  which  gave 
planning  boards  discretion  to  establish  a  jurisdictional  area  within  a  12 
mile  radius  of  an  incorporated  city,  was  changed  to  require  governing  bodies 
represented  on  the  planning  board  to  establish  by  separate  resolution  the 
jurisdictional  area  (limited  to  no  more  than  4*5  miles  beyond  the  limits  of 
any  city  within  the  jurisdictional  area) . 

Of  particular  importance  was  the  procedure  set  forth  in  the  old  sections 
3835  through  3839.   This  procedure  required  submission  of  the  master  plans 
as  well  as  proposed  ordinances  to  the  governing  bodies.   These  governing 
bodies  were  required  to  reject  or  approve,  reporting  to  the  planning  board 
on  their  action.   In  case  of  rejection,  reasons  had  to  be  supplied.   Amend- 
ments could  be  made  by  following  the  same  procedure,  requiring  the  planning 
board  to  prepare  them.   It  was  the  presence  of  these  provisions  which 
prompted  Justice  Castles  to  say:   "Actually,  the  governing  bodies  must  either 
accept  the  recommendations  (of  the  City-County  planning  board)  or  not  accept 
them,  whereupon,  presumably,  the  City-County  planning  board  may  again  exert 
its  discretion  in  determining  whether  or  not  changes  should  be  recommended. 
In  effect  all  of  the  actual  discretion  is  lodged  and  delegated  to  the  City- 
County  planning  board." 

As  a  result  these  sections  have  been  repealed.   Additionally,  11-3852  which 
gave  zoning  powers  to  city  councils  and  boards  of  county  commissioners  and 
11-3854  which  gave  zoning  commission  powers  to  planning  boards  were  both 
repealed.   Such  was  the  fate  of  11-3856,  through  11-3858  and  11-2710  which 
gave  zoning  powers  to  boards  of  county  commissioners.   Section  11-3833  was 
substantially  altered,  and  the  entire  statutory  scheme  was  written  to  em- 
phasize the  advisory  capacity  of  planning  boards,  to  insure  that  the  real 
power  of  implementation  rested  in  the  governing  boards. 

To  implement  the  comprehensive  plan  of  the  City-County  planning  board. 
Chapter  47  of  Title  16  was  passed.   This  chapter  should  be  viewed  with  Chap- 
ter 41  of  the  same  title.   Section  4703  carries  with  it  the  authorization 
for  the  county  commissioners  to  regulate: 

1.  The  construction,  alteration  and  maintenance  of  certain 
buildings. 

2.  The  trades,  industries,  or  callings  which  may  be  carried 
on  within  the  district. 

3.  The  height  and  bulk  of  future  buildings. 


4.  Future  uses  of  land  or  buildings. 

5.  The  area  of  yards,  courts,  and  other  open  spaces. 

6.  Set  back  lines. 

Nonconforming  uses  in  existence  at  the  time  of  the  enactment  of  the  zoning 
regulations  are  allowed  to  continue  by  virtue  of  16-4709.   The  only  sub- 
stantial difference  here  is  that  16-4102  provides  for  regulations  for  the 
purpose  of  furthering  the  health,  safety,  and  general  welfare  of  the  county 
while  16-4704  provides  that  regulations  are  to  be  for  the  purpose  of  such 
things  as: 

1.  To  lessen  congestion  in  the  streets. 

2.  To  secure  safety  from  fire,  panic  and  other  dangers. 

3.  To  promote  health  and  general  welfare. 

4.  To  provide  adequate  light  and  air. 

5.  To  prevent  the  overcrowding  of  land, 

6.  To  avoid  undue  concentration  of  population. 

7.  To  facilitate  the  adequate  provision  of  transportation,  water, 
sewerage,  schools,  parks,  and  other  public  improvements. 

Additionally,  16-4102  denies  the  Commission  the  power  to  regulate  the  use 
of  land  for  grazing,  horticultural,  agricultural,  or  the  growing  of  timber. 
A  similar  provision  appears  in  Chapter  47  which  also  provides  that  "such 
zoning  regulations  shall  be  made  with  reasonable  consideration,  among  other 
things,  to  the  character  of  the  district  and  its  peculiar  suitability  for  . 
particular  uses,  and  with  a  view  to  conserving  the  value  of  buildings  and 
encouraging  the  most  appropriate  use  of  land."   (16-4704) 

Procedures  for  notice  and  hearing  as  well  as  review  of  action  taken  as  a 
result  of  such  hearings  are  provided  for  in  16-4705  and  16-4706;  penalties 
as  provided  for  in  16-4707. 

The  reason  for  the  comparison  of  Chapter  41  with  Chapter  47  of  Title  16  is 
that  in  the  case  of  the  former  (which  allows  for  the  creation  of  the  so- 
called  rural  zoning  districts) ,  it  was  held  constitutional  in  City  of  Missoula 
V.  Missoula  County,  362  P. 2d  539  as  being  a  permissable  delegation  of  power 
to  county  commissioners.   One  reason  for  this  was  that  the  act  which  delegated 
the  power  did  so  by  specifically  enumerating  the  powers,  the  court  calling 
attention  to  those  powers  of  regulation  that  the  commission  was  given.   Fur- 
thermore, with  respect  to  procedure,  the  law  provided  for  definite  outlines 
and  limitations.   It  required  a  petition  of  60%  of  the  freeholders  in  the 
area.   Notice  and  hearing  were  required  before  adoption  of  any  regulation. 
Resolutions  must  refer  to  maps  and  charts. 

It  seems  that  these  requirements  have  been  met  with  a  considerable  measure  to 
spare  in  Chapter  47.   For  this  reason,  the  conclusion  would  seem  to  be  that 
the  delegation  of  zoning  authority  by  virtue  of  Chapters  38  and  47  to  county 
commissioners  is  not  invalid  by  the  rationale  of  the  Plath  case. 

(The  preceding  discussion  of  existing  planning  laws  makes  brief  mention  of 
Chapter  41,  Title  16.   It  should  be  mentioned  that  the  proposed  amendments 
are  only  concerned  with  Chapter  41  in  one  instance,  and  that  is  in  regard  to 
resolving  a  potential  conflict  of  Chapter  41  with  Chapter  27,  Title  11  (see 
proposal  to  amend  16-4101).) 


PROPOSED  AMENDMENTS 
TO  EXISTING  PLANNING  AND  ZONING  STATUTES 

The  following  broad  categories  of  amendments  to  existing  planning  and  zoning 
statutes  are  proposed  to: 

1.  redefine  the  jurisdictional  area  authorized  for  the  city- 
county  planning  board; 

2.  provide  for  the  creation  of  county  planning  boards  and  define 
their  jurisdictional  area; 

3.  provide  for  the  representation  and  full  participation  of  ad- 
ditional cities,  towns  or  counties  on  existing  planning  boards; 

4.  provide  for  the  creation  of  regional  planning  boards  and  define 
their  jurisdictional  areas; 

5.  provide  county  commissioners  with  the  authority  to  approve  or 
disapprove  plats  of  proposed  subdivisions,  under  certain  con- 
ditions; 

6.  provide  cities  and  towns  extraterritorial  zoning  and  subdivision 
regulations  under  certain  conditions; 

7.  modernize  the  concept  of  the  comprehensive  plan,  better  define 
the  plan  and  set  planning  standards; 

8.  redefine  and  clarify  the  powers  and  duties  of  the  board  of 
adjustment;  and 

9.  provide,  subject  to  conditions,  for  interim  zoning  of  certain 
areas  where  an  emergency  situation  exists. 


Chapter  27  of  Title  11 

Chapter  27  of  Title  11  is  the  basic  zoning  authority  for  cities  and  towns. 
This  chapter  enables  cities  and  towns  to  establish  zones  for  certain  uses, 
provides  for  building  restrictions,  a  zoning  commission,  a  board  of  ad- 
justment, procedures,  enforcement,  etc.   The  law  states  that  the  regulations 
authorized  under  the  act  "shall"  be  made  in  accordance  with  a  comprehensive 
plan  and  lists  general  guidelines  for  the  various  purposes  of  such  regula- 
tions; however,  the  law  neither  defines  the  comprehensive  plan  nor  estab- 
lishes minimum  standards  for  the  plan's  content. 

Chapter  27  also  establishes  a  board  of  adjustment  for  the  city  or  town 
through  language  which  authorizes  the  board  to  grant  variances  from  the  terms 
of  the  zoning  ordinance  which  have  the  effect  of  a  zone  change. 

11-2703.   This  amendment  would  require  that  a  city  or  town,  in  order  to  adopt 
additional  regulations,  update  (if  necessary)  their  comprehensive  plan  in 
such  a  way  that  it  meets  the  requirements  proposed  in  11-3831.   The  need  for 
this  change  is  based  on  the  premise  that  zoning  regulations  must  be  as  logical 
and  as  defensible  as  possible  and  therefore  should  not  be  enacted  until  cer- 
tain elements  of  the  plan  have  been  completed. 

11-2707.   The  proposed  amendment  to  this  section  deals  with  the  powers  of  the 
board  of  adjustment.   The  existing  law  has  been  upheld  in  court  as  enabling 
the  board  of  adjustment  to  take  actions  which  actually  have  the  effect  of  a 
zone  change.   The  reason  for  this  broad  range  of  authority  being  granted  to 
the  board  of  adjustment  probably  lies  in  the  fact  that  Chapter  27,  Title  11, 
was  written  in  the  early  days  of  zoning  (1929)  when  land  use  controls  were 
seldom  based  on  a  plan,  and  zoning  regulations  were  applied  on  a  case-by- 
case  basis.   The  proposed  amendment  clearly  defines  the  powers  of  the  board  in 


regard  to  granting  variances  and  describes  a  variance  in  such  a  way  that  it 
cannot  have  the  effect  of  a  zone  change.   This  amendment  will,  in  time,  great- 
ly improve  the  effectiveness  of  the  planning  process  and  should  help  minimize 
the  oftentimes  valid  criticism  that  zoning  is  a  "law  of  variance"  and  fre- 
quently appears  to  be  arbitrary  and  capricious. 

11-2702.   The  proposed  addition  of  paragraph  (2)  to  11-2702  would  grant  to 
cities  extraterritorial  powers  to  zone  and  regulate  subdivisions.   The  city 
or  town  could  exercise  such  powers  only  within  a  distance  from  its  boundaries 
of  one,  two  or  three  miles,  depending  on  the  statutory  (11-201)  classification 
of  the  city.   Cities  of  the  first  class  (10,000  or  more  population)  would  be 
granted  authority  to  zone  within  three  miles;  cities  of  the  second  class 

(5,001  to  9,999)  two  miles,  and  cities  of  the  third  class  and  towns  (300  to 
5,000)  one  mile.   A  number  of  conditions  must  be  met  prior  to  exercise  of 
extraterritorial  powers:   (1)  the  city  must  prepare  and  adopt  a  comprehensive 
plan  for  such  area  and  the  plan  must  meet  the  standards  proposed  in  11-3831; 

(2)  the  membership  of  the  city  planning  board  must  be  increased  to  include 
two  representatives  from  the  area  of  concern;   (3)  implementation  of  the  extra- 
territorial authority  cannot  be  effected  if  the  area  of  concern  is  within  the 
jurisdiction  of  the  proposed  county  planning  board  and  that  board  has  adopted 
a  comprehensive  plan  and  zoning  and  subdivision  regulations  for  the  subject 
area.   The  city's  extraterritorial  authority  shall  terminate  upon  the  adoption 
of  a  comprehensive  plan  and  zoning  and  subdivision  resolutions  for  the  area 
of  concern  by  the  county  commission. 

The  preceding  proposal  for  extraterritorial  authority  is  an  attempt  to  do 
something  about  the  unregulated  growth  which  has  and  could  otherwise  continue 
to  occur  in  the  suburbs  of  our  cities  and  towns. 

The  unincorporated  area,  especially  those  areas  immediately  adjacent  to 
cities,  tend  to  become  "dumping  grounds"  for  developments  attempting  to  avoid 
regulation.   Also,  such  areas  generally  offer  the  only  available  land  for 
any  development  seeking  close  relationship  with  the  city,  regardless  of  its 
type.   The  results  are  most  frequently  characterized  by  mud-rut  streets  in 
incompleted  subdivisions,  inadequate  or  nonexistent  sewerage  and  water  facil- 
ities and  incompatible  mixtures  of  commercial,  residential  and  industrial 
land  uses  generally  interspersed  with  a  few  house  trailers.   The  property 
owners  in  these  areas  suffer  obvious  and  immediate  hardship  and  the  general 
public  suffers  in  the  long  run. 

It  is  reasonable  to  assume  that  today's  urban  fringes  will  eventually  become 
a  part  of  the  city  —  and  the  city,  therefore,  has  a  great  interest  in  the 
quality  of  its  suburban  developments.   County  commissioners  are,  under  present 
law,  given  the  authority  to  plan  and  regulate  development  in  suburban  areas. 
Proposals  which  are  discussed  later  in  this  report  would  strengthen  their 
authority  and  ability  to  do  so;  however,  in  view  of  the  fact  that  county  gov- 
ernment has,  to  date,  generally  failed  to  act,  extraterritorial  authority  is 
recommended  for  cities  and  towns. 

There  are,  at  present,  numerous  examples  of  grants  of  extraterritorial 
authority  to  cities  and  towns.   For  example,  an  existing  Montana  law  (11-3305) 
grants  (to  cities  having  a  commission/manager  type  of  government)  authority 
to  approve  or  disapprove  proposed  subdivisions  within  three  miles  of  the  city. 
Nationally,  some  38  states  have  granted  extraterritorial  zoning  and/or  sub- 
division authority  to  their  cities  and  towns. 

In  those  cases  where  counties  have  not  exercised  their  authority  to  plan  and 
regulate  growth  in  suburban  areas,  the  recommended  extraterritorial  powers 
for  cities  can  be  an  important  means  for  preventing  the  development  of  problem 
areas  and  can  ease  the  eventual  transition  to  a  sound  governmental  structure 
in  the  entire  urban  area. 
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Chapter  38  of  Title  11 

The  changes  proposed  in  Sections  3801,  3810,  3811,  3812  and  3830.2  allow  for 
the  creation  of  county  planning  boards,  in  addition  to  city  and  city-county 
planning  boards  which  are  presently  authorized. 

The  county  planning  boards  are  to  exercise  the  same  powers  as  the  city  and 
city-county  planning  boards  and  their  jurisdictional  area  shall  consist  of 
those  areas  not  covered  by  a  city  or  city-county  board. 

11-3801.   This  proposal  allows  for  the  creation  of  a  county  planning  board 
in  addition  to  those  boards  previously  authorized.   The  section  also  allows, 
by  reference  to  11-3859,  for  the  creation  of  a  regional  planning  board. 

11-3810,  3811  and  3812.   These  sections,  as  amended,  provide  for  appointment 
of  the  county  planning  board,  the  filling  of  vacancies,  the  term  of  office 
and  membership  qualifications. 

The  county  planning  board  is  to  consist  of  at  least  five  members  who  are  to 
be  resident  freeholders  in  the  area  over  which  the  board  has  jurisdiction. 
They  are  to  be  appointed  by  the  board  of  county  commissioners. 

11-3830. 2.   This  is  a  new  paragraph  which  designates  the  allowable  jurisdic- 
tional area  of  the  county  planning  board.   If  a  county  planning  board  is  to 
be  created,  its  jurisdictional  area  must  include  the  entire  unincorporated 
portion  of  the  county  except  for  any  area  under  the  jurisdiction  of  a  city- 
county  planning  board.   The  proposal  also  allows  for  any  city  or  town  to  be 
represented  on  the  county  planning  board  and  for  such  represented  city  or 
town  to  be  included  within  the  jurisdictional  area  of  the  board.   The  purpose 
of  this  latter  provision  is  to  provide  the  opportunity  for  very  small  towns 
to  obtain  planning  services  through  participation  on  the  county  board.   The 
costs  of  planning  for  such  small  towns  is  generally  not  feasible  on  a  "go  it 
alone"  basis. 

Section  3830.2  sets  forth  the  procedures  for  resolving  any  potential  conflicts 
in  regard  to  jurisdictional  areas.   In  all  cases,  the  final  approval  of  the 
boundaries  of  jurisdictional  areas  is  the  responsibility  of  the  governing 
bodies  concerned. 

11-3830.   The  proposed  change  to  11-3830  would  remove  the  mileage  limitation 
presently  placed  on  the  jurisdictional  area  of  the  city-county  planning  board. 
The  jurisdictional  area  of  that  board  would  then  include  "...the  area  within 
the  incorporated  limits  of  the  city  and  such  contiguous  unincorporated  area 
outside  the  city  as,  in  the  judgment  of  the  respective  governing  bodies,  bears 
reasonable  relation  to  the  development  of  the  area  involved." 

The  purpose  of  this  change  is  to  allow  city-county  planning  boards  to  delin- 
eate a  planning  area  which  defines  not  only  the  "geographic  city"  i.e.,  the 
city  which  lies  outside  the  city  limits,  but  to  also  include  within  the 
planning  area  contiguous  areas  which  have  strong  relationships  to  the  city 
and  can  reasonably  be  expected  to  become  more  urbanized  and  thus  have  even 
stronger  ties  to  the  city  during  the  planning  period. 

"It  is  true  that  this  leaves  language  very  similar  to  that  which  was  the 
original  1957  act  and  which  was  changed  in  1963  as  a  result  of  the  Plath  de- 
cision.  The  language  which  was  expressly  cited  in  Plath  (362  P. 2d  1021,  1925) 
was  to  the  effect  that  3830  empowered  the  City-County  planning  board  to 
"adopt  a  Master  Plan  for  the  development  of  the  particular  city  involved,  and 
such  contiguous  unincorporated  areas  outside  the  city  as  in  the  judgment  of 
the  planning  board  bears  reasonable  relation  to  the  development  of  the  city. 
The  new  law,  however,  does  not  speak  to  the  adoption  of  a  Master  Plan  at  this 
point,  and  it  substitutes  the  judgment  of  the  governing  bodies  for  that  of 
the  planning  board.   This  change  has  significance  in  that  one  of  the  chief 
criticisms  of  the  original  statute  as  a  whole  that  can  be  taken  from  the 
Plath  case  was  the  amount  of  discretion  lodged  in  the  planning  boards,  raising 
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the  possibility  of  due  process  issues.   Since  the  new  law  has  been  written  to 
avoid  that  objection,  it  would  seem  worthwhile  to  use  it  to  extend  the  jur- 
isdictional area.   The  present  form  is  actually  the  result  of  an  attempt  to 
raise  the  1963  4H   mile  limit  to  12  miles  without  the  requirement  of  petition."^ 

11-3825.   This  section  of  the  present  law  provides  the  authority  for  the  city 
council  and/or  the  board  of  county  commissioners  to  appropriate  funds  and  to 
levy  a  tax  for  the  purpose  of  carrying  out  the  planning  process.   The  authority 
to  do  so  is  predicated  on  the  establishment  of  a  city  or  a  city-county  planning 
board.   The  proposed  amendment  grants  the  same  authority  to  appropriate  funds 
and  levy  a  tax  for  county  planning  board  purposes. 

The  major  change  in  this  section  is  the  removal  of  the  one-mill  limitation. 
The  law  presently  allows  the  assessment  of  a  maximum  of  one  mill  for  planning 
purposes.   The  revenues  generated  through  a  one-mill  levy  are  wholly  inade- 
quate except  possibly  in  our  two  or  three  most  populous  counties.   The  total 
cost  of  developing  a  comprehensive  plan  is  subject  to  a  large  number  of  vari- 
ables.  The  cost  is  determined  by  the  size  of  the  planning  area,  its  popula- 
tion, the  degree  of  urban  development  and  its  concentration;  it  is  also 
greatly  influenced  by  the  goals  and  objectives  of  the  community  and  any  par- 
ticular problems  which  might  be  unique  to  a  certain  planning  area.   There  is 
also  a  considerable  variation  in  annual  costs  for  a  given  planning  area. 

For  example,  the  initial  high  cost  of  developing  a  comprehensive  plan  and  its 
implementing  devices  is  generally  concentrated  in  the  first  year  or  two  of 
the  program.   The  continuing  costs  of  updating,  refining  and  administering 
the  plan  can  be  considerably  less  than  initial  costs  in  the  beginning  years. 
It  is  quite  possible  that  many  potential  planning  areas  in  the  state  could 
form  and  develop  their  plans  if  the  participating  units  of  local  government 
were  given  the  flexibility  needed  to  assess  on  the  basis  of  initial  need  and 
then  adjust  their  assessment  to  meet  their  continuing  needs.   It  should  also 
be  kept  in  mind  that  local  money  available  for  planning  purposes  is  eligible 
for  matching  funds  from  the  Department  of  Housing  and  Urban  Development  on  a 
1/3  local,  2/3  federal  basis. 

The  legislative  proposals  in  these  sections  as  in  all  sections  of  this  re- 
port are  permissive;  they  are  a  grant  to  local  governments  of  various  al- 
ternative methods  designed  to  accomplish  a  job  and  only  if  it  is  the  desire 
of  local  government  to  do  so.   The  amendment  to  remove  the  one-mill  limita- 
tion is  also  permissive  and  can  have  the  effect  of  providing  some  counties 
and  cities  with  the  means  to  utilize  their  authority  to  plan  and  thus  ac- 
complish a  necessary  job. 

11-3831,  3831.1,  3831.2.   The  proposals  contained  in  these  sections  deal 
with  defining  the  comprehensive  planning  process  and  establishing  certain 
standards  for  the  plan.   The  existing  law  defines  the  potential  scope  of  the 
plan  but  does  not  focus  on  the  need  for  correlation  of  the  various  elements, 
nor  does  the  law  set  priorities  for  the  accomplishment  of  certain  elements. 
Possibly  the  most  serious  deficiency  in  this  section  of  the  present  law  is 
that  it  does  not  require  that  certain  basic  studies  be  conducted  prior  to 
adoption  as  the  comprehensive  plan  and  prior  to  subsequent  use  as  a  basis 
for  land  use  controls. 

The  new  section  11-3831  describes  five  elements  of  the  plan  which  are  basic 
and  thus  required  to  be  completed  prior  to  the  adoption  of  the  plan.   These 
required  elements  are  all  interrelated  and  the  development  of  any  one  is  de- 
pendent on  the  simultaneous  consideration  of  the  other  four. 

The  proposal  for  11-3831(3),  the  land  capabilities  element,  is  particularly 
demonstrative  of  the  need  for  correlation  of  the  various  elements  and  is  also 
noteworthy  for  its  emphasis  on  consideration  of  the  physical  environment. 


^  Report  to  the  Advisory  Committee  on  Planning  Legislation,  prepared  by 
Wilford  Lundberg,  June  19,  1970. 
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Neither  the  land  use,  circulation  or  housing  element  can  be  successfully 
completed  without  an  evaluation  of  environmental  factors  and  the  effect  of 
planned  development  on  those  factors. 

The  land  capabilities  element  will  produce  an  accumulation  of  basic  data  with 
which  land  use  decisions  can  be  weighed  in  respect  to  their  effect  on  the  en- 
vironment. 

Section  11-3831.1  provides  for  the  amplification  of  the  basic  plan  as  pre- 
viously described.   Section  11-3831.2  contains  a  listing  of  optional  ele- 
ments which  may  be  included  (if  necessary)  as  the  planning  process  is  con- 
tinued. 

11-3842,  3843,  3846,  3847,  3848,  3851.   The  changes  proposed  in  these  sections 
will  provide  county  commissioners  with  the  authority  to  regulate  the  subdivi- 
sion of  land  within  the  unincorporated  portions  of  a  planning  area.   The 
adoption  of  subdivision  regulations  by  the  county  cannot  occur  without  first 
adopting  a  comprehensive  plan. 

Paragraph  1  of  11-3842  has  been  amended  to  add  guidelines  for  the  adoption 
of  subdivision  regulations.   These  have  been  added  to  section  11-3842  in 
order  to  avoid  delegation  of  power  problems  raised  in  the  Plath  case.   Our 
present  law  (11-3842  through  11-3841)  does  not  provide  for  the  adoption  of 
subdivision  regulations  by  the  county  commission.   The  law  does,  however, 
specifically  allow  for  regulation  of  the  subdividing  of  land  within  cities 
and  upon  the  adoption  of  a  plan.   Almost  all  of  our  state's  subdivision 
activity  is  taking  place  outside  of  cities.   The  subdividing  of  land  for 
nonagricultural  purposes  establishes  a  pattern  for  future  development  which 
is,  for  all  practical  purposes,  irrevocable.   The  future  need  for  public 
facilities  and  services,  such  as  road  and  street  maintenance,  schools,  parks, 
and  sewer  and  water  systems,  is  unalterably  set  when  the  land  is  subdivided. 
Whether  or  not  these  and  many  other  services  and  facilities  can  be  provided 
economically  or  at  all  must  be  weighed  and  understood  before  the  land  is 
divided. 

11~3815 .   This  section  of  the  present  law  allows  any  city,  town  or  county  to 
become  represented  on  an  existing  planning  board  and  share  in  the  duties  and 
costs  of  the  board;  however,  the  law  does  not  specifically  enable  those  ad- 
ditional units  of  government  to  accomplish  a  comprehensive  planning  project. 
The  proposed  amendment  provides  for  expansion  of  the  jurisdictional  area  of 
the  existing  board  to  include  those  additional  units  of  government  seeking 
representation  and  also  provides  for  the  levying  of  a  tax  in  the  expanded 
area. 

This  amendment  is  directed  toward  making  planning  feasible  for  those  very 
small  towns  and  relatively  unpopulated  counties  that  do  not  have  sufficient 
resources  for  accomplishing  their  own  separate  planning  programs.   There  are 
tremendous  economies  of  scale  to  be  realized  through  combining  the  planning 
efforts  of  units  of  local  government.   This  proposal  will  allow  such  combina- 
tions and  thus  provide  the  opportunity  for  comprehensive  planning  to  some 
cities  and  counties  which  might  otherwise  be  excluded. 

Any  authority  allowing  more  than  one  unit  of  local  government  to  participate 
jointly  in  a  planning  program  is  strictly  for  the  purpose  of  planning.   The 
adoption  of  land  use  controls  to  implement  the  plan  is  left  entirely  up  to 
the  individual  participating  unit  of  government. 

11-3859.   This  proposal  will  allow  the  creation  of  regional  planning  boards 
and  such  boards  are  referenced  in  11-3801  as  a  "board  representative  of  two 
or  more  counties".   The  primary  purpose  of  this  section  is  to  assist  in  im- 
plementation of  the  state  plan  for  formation  of  multi-county  planning  dis- 
tricts and  to  provide  the  participating  units  of  local  government  with  the 
opportunity  to  receive  federal  and  state  assistance  which  is,  or  may  be,  ear- 
marked for  allocation  on  a  regional  basis. 
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11-3803.   The  changes  proposed  in  this  section  are  necessary  for  clarifica- 
tion  purposes  and  are  related  to  other  amendments  proposed  for  Chapter  38. 

The  definition  for  "planning  board"  has  been  expanded  to  include  the  county 
planning  board. 

The  definition  for  "master  plan"  has  been  amended  to  coincide  with  the  "com- 
prehensive plan"  described  in  11-3831,  11-3831.1  and  11-3831.2. 

The  definitions  for  "plat,"  "subdivision,"  and  "official  controls"  have  been 
added  or  amended  for  clarification  purposes. 

Chapter  47  of  Title  16 

Chapter  47  of  Title  16  enables  the  county  commission  to  regulate  land  uses 
within  the  jurisdictional  area  as  authorized  under  the  present  Chapter  38 
of  Title  11.   The  following  amendments  are  a  necessary  corollary  to  those 
proposed  in  Chapter  38  of  Title  11  and  will  enable  county  commissions  to 
implement  their  portions  of  a  comprehensive  plan  in  unincorporated  areas. 

16-4702 .   This  portion  of  the  present  law  requires  the  city-county  planning 
board  to  act  as  the  zoning  commission  for  the  county  commissioners.   The 
purpose  of  the  proposed  change  is  to  recognize  the  county  planning  board, 
in  addition  to  the  city-county  board,  and  to  require  that  the  county  planning 
board  also  make  zoning  recommendations  to  the  county  commission. 

16-4703.   The  recommended  amendment  to  this  section  is  to  delete  the  words 
"...and  which  portions  are  contiguous  to  a  city...."   This  amendment  would 
then  allow  the  board  of  county  commissioners  to  adopt  zoning  regulations 
within  the  jurisdictional  area  of  the  county  planning  board. 

16-4704 .   The  proposal  to  amend  this  section  will  require  that  any  zoning 
regulations  adopted  by  the  county  comm'ission  be  in  accordance  with  a  com- 
prehensive plan  which  meets  the  requirements  set  forth  in  Chapter  38  of 
Title  11. 

16-4705.   It  is  proposed  that  the  words  "...of  county  commissioners..." 
be  added  to  paragraphs  2  through  6  of  this  section  in  order  to  clearly 
distinguish  between  the  board  of  county  commissioners  and  the  planning  board. 

16-4706.   The  reader  is  referred  to  the  earlier  discussion  of  the  board  of 
adjustment  in  regard  to  the  proposed  amendment  to  11-2707.   Section  16-4706 
establishes  the  board  of  adjustment  for  the  county  and  it  is  proposed  that 
the  same  amendments  be  made  to  16-4706  as  are  proposed  for  11-2707. 

16-4711.   This  provision  will  give  county  commissioners  some  authority  to 
deal  with  emergency  situations  through  the  adoption  of  temporary  regulations. 
Such  regulations  are  identified  as  "interim"  and  there  is  no  provision  for 
the  interim  resolution  to  be  effective  for  more  than  two  years.   The  regula- 
tions authorized  under  this  proposal  are  limited  to  "uses  and  related  matters 
as  constitutes  the  emergency."   It  should  be  noted  that,  as  a  prerequisite  to 
the  adoption  of  such  regulations,  the  county  must  be  conducting,  or  is,  in 
good  faith,  intending  to  conduct  studies,  or  is  in  the  process  of  considering 
a  comprehensive  plan  or  zoning  regulations. 

The  intent  of  this  proposal  is  to  allow  county  government  to  cope  with  poten- 
tially major  land  use  problems  which,  because  of  the  urgency  of  the  situation, 
cannot  be  effectively  controlled  through  the  normal  process  of  completing  the 
required  comprehensive  plan  and  adopting  land  use  regulations. 

16-4708.   This  section  is  proposed  to  be  amended  to  read  "...and  shall  pro- 
vide for  the  issuance  of  location  or  conformance  permits..."   This  change  is 
necessary  since  a  permit  system  is  the  major  tool  for  the  enforcement  of 
zoning  regulations.   The  rationale  of  this  amendment  is  based  on  the  premise 
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that  the  zoning  regulations  cannot  be  enforced  without  a  permit  system  and 
thus,  the  comprehensive  plan  cannot  be  implemented.   The  existing  law  reads 
that  the  issuance  of  permits  "may"  be  provided  for  ~  which  effectively  says 
that  the  law  (the  zoning  resolution)  may  be  enforced. 
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CHAPTER  III 

CONCLUSIONS  AND  RECOMMENDATIONS 

The  Council  recognizes  that  many  of  the  recommendations  and  proposed  legis- 
lation of  this  report  appear  to  be  totally  new  concepts  in  the  fields  of 
planning  and  zoning.   It  should  be  notefl,  however,  that  the  recommendations 
and  proposals  are  designed  to  provide  a  framework  of  permissive  planning 
legislation  which  will  allow  all  units  of  local  government  to  effectively 
plan  and  implement  their  plans  toward  a  goal  of  orderly  and  economical 
growth  and  development.   The  three  key  words  and  basic  theme  of  the  report 
are  these:   "Permissive  Planning  Legislation."   Proposed  changes  can  be 
undertaken  only  by  the  people  in  the  municipalities  and  counties  themselves 
through  their  local  city  councils  and  boards  of  county  commissioners. 

The  Council  further  concludes  that  proper  planning  and  zoning  legislation 
is  needed  if  Montana  is  to  continue  to  improve  and  grow  and  recommends  the 
passage  of  the  proposed  legislation  in  Appendix  A. 
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APPENDIX  A 


BILL  NO. 


INTRODUCED  BY 


11-2702,  11-2703,  11-2707,  11-3801,  11-3803,  11-3810,  11-3811,  11-3812,  11- 
3815,  11-3825,  11-3830,  11-3831,  11-3842,  11-3843,  11-3844,  11-3846,  11-3847, 
11-3848,  11-3851,  16-4101,  16-4702,  16-4703,  16-4704,  16-4705,  16-4706,  16- 
4708,  16-4711 

A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  PROVIDING  FOR  BUILDING  RESTRICTIONS  AND 
ZONING  AND  SUBDIVISION  REGULATIONS  BY  CITIES,  TOWNS  AND  COUNTIES;  PROVIDING 
FOR  BOARDS  OF  ADJUSTMENT  AND  THE  DUTIES  THEREOF;  PROVIDING  FOR  CITY,  COUNTY, 
CITY-COUNTY,  AND  REGIONAL  PLANNING  BOARDS;  PROVIDING  DEFINITIONS;  PROVIDING 
QUALIFICATIONS  FOR  MEMBERS  OF  BOARDS;  PROVIDING  FOR  A  COMPREHENSIVE  PLAN  AND 
A  JURISDICTIONAL  AREA;  PROVIDING  FOR  PLATS  OF  SUBDIVISIONS;  PROVIDING  FOR 
PLANNING  AND  ZONING  DISTRICTS;  AMENDING  SECTIONS  11-2702,  11-2703,  11-2707, 
11-3801,  11-3803,  11-3810,  11-3811,  11-3812,  11-3815,  11-3825,  11-3830,  11- 
3831,  11-3842,  11-3843,  11-3844,  11-3846,  11-3847,  11-3848,  11-3851,  R.C.M., 
1947,  AND  ADDING  NEW  SECTIONS  11-3830.2,  11-3831.1,  11-3831.2  AND  11-3859, 
AND  AMENDING  SECTIONS  16-4101,  16-4702,  16-4703,  16-4704,  16-4705,  16-4706, 
16-4708  AND  16-4711,  R.C.M.,  1947." 

BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  11-2702,  R.C.M.,  1947,  is  amended  to  read  as  follows: 

"11-2702.   Districts  for  effecting  building  restrictions.   (1)   For  any 
or  all  of  said  purposes  the  local  city  or  town  council  or  other  legislative 
body  may  divide  the  municipality  into  districts  of  such  number,  shape,  and 
area  as  may  be  deemed  best  suited  to  carry  out  the  purposes  of  this  act;  and 
within  such  districts  it  may  regulate  and  restrict  the  erection,  construc- 
tion, reconstruction,  alteration,  repair,  or  use  of  buildings,  structures, 
or  land.   All  such  regulations  shall  be  uniform  for  each  class  or  kind  of 
buildings  throughout  each  district,  but  the  regulations  in  one  district  may 
differ  from  those  in  other  districts. 

(2)   The  local  city  or  town  council,  or  other  legislative  body  which  has 
adopted  a  comprehensive  plan  pursuant  to  Title  11,  chapter  38  may  extend  the 
application  of  its  zoning  or  subdivision  regulations  or  both  beyond  its  lim- 
its in  any  direction,  but  not  in  a  county  which  has  adopted  such  regula- 
tions within  the  contemplated  area;  provided  that  a  city  of  the  first  class 
as  defined  in  section  11-201  of  this  code  may  not  extend  the  application  of 
Its  zoning  or  subdivision  regulations  or  both  more  than  three  (3)  miles  be- 
yond its  limits,  a  city  of  the  second  class  may  not  so  extend  more  than  two 

(2)  miles  beyond  its  limits,  and  a  city  or  town  of  the  third  class  may  not 
so  extend  more  than  one  (1)  mile  beyond  its  limits.   Provided,  further,  that 
where  two  or  more  noncontiguous  cities  have  boundaries  so  near  to  one  another 
as  to  create  an  area  of  potential  conflict  in  the  event  that  all  cities  con- 
cerned should  exercise  the  full  powers  conferred  by  this  section,  then  the 
extension  of  zoning  or  subdivision  regulations  or  both  by  these  cities  shall 
terminate  at  a  bo\indary  line  agreed  upon  by  the  cities  so  concerned.   Any 
city  or  town  council  or  other  legislative  body,  may  thereafter  enforce  such 
regulations  in  the  area  to  the  same  extent  as  if  such  property  were  situated 
within  Its  corporate  limits,  until  the  county  board  adopts  a  comprehensive 
plan  pursuant  to  Title  11,  chapter  38  and  accompanying  zoning  or  subdivision 
resolutions  or  both  which  include  the  area.   As  a  prerequisite  to  the  exer- 
cise of  this  power,  a  city  planning  board  must  be  increased  to  include  two 

(2)  representatives  from  the  unincorporated  area  which  is  to  be  affected. 
These  representatives  shall  be  appointed  by  the  board  of  county  commission- 
ers.  Such  representation,  however,  shall  cease  when  the  county  board  adopts 
a  comprehensive  plan  pursuant  to  Title  11,  chapter  38  and  accompanying  zoning 
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or  subdivision  resolutions  or  both  which  include  the  area. 

A  city  or  town,  which  has  as  its  plan  of  government  the  commission- 
manager  plan,  shall  be  excluded  from  the  provision  of  section  11-2702(2) 
which  defines  extraterritorial  authority  to  review  proposed  subdivisions." 

Section  2.   Section  11-2703,  R.C.M.,  1947,  is  amended  to  read  as  follows: 

"11-2703.   Purposes  of  act.   Such  regulations  shall  be  made  in  accor- 
dance with  a  comprehensive  plan  and  designed  to  lessen  congestion  in  the 
streets;  to  secure  safety  from  fire,  panic,  and  other  dangers;  to  promote 
health  and  the  general  welfare;  to  provide  adequate  light  and  air;  to  pre- 
vent the  overcrowding  of  land;  to  avoid  undue  concentration  of  population; 
to  facilitate  the  adequate  provision  of  transportation,  water,  sewerage, 
schools,  parks,  and  other  public  requirements.   Such  regulations  shall  be 
made  with  reasonable  consideration,  among  other  things,  to  the  character  of 
the  district  and  its  peculiar  suitability  for  particular  uses,  and  with  a 
view  to  conserving  the  value  of  buildings  and  encouraging  the  most  appropri- 
ate use  of  land  throughout  such  municipality. 

No  additional  regulations  may  be  made  after  July  1,  1972  unless  such 
regulations  are  in  accordance  with  a  comprehensive  plan  which  consists  of 
not  less  than  the  elements  required  by  Title  11,  chapter  38." 

Section  3.   Section  11-2707,  R.C.M. ,  1947,  is  amended  to  read  as  follows: 

"11-2707.  Board  of  adjustment.  Such  city  or  town  council  or  other  leg- 
islative body  may  provide  for  the  appointment  of  a  board  of  adjustment,  and 
in  the  regulations  and  restrictions  adopted  pursuant  to  the  authority  of  this 
act  may  provide  that  the  said  board  of  adjustment  may,  in  appropriate  cases, 
and  subject  to  appropriate  conditions  and  safeguards,  make  special  exceptions 
to  the  terms  of  the  ordinance  in  harmony  with  its  general  purposes  and  intent 
and  in  accordance  with  the  general  or  specific  rules  therein  contained. 

(1)  The  board  of  adjustment  shall  consist  of  five  (5)  members,  each  to 
be  appointed  for  a  term  of  three  (3)  years  and  removable  for  cause  by  the 
appointing  authority  upon  written  charges  and  after  public  hearing.   Vacan- 
cies shall  be  filled  for  the  unexpired  term  of  any  member  whose  term  becomes 
vacant. 

(2)  The  board  shall  adopt  rules  in  accordance  with  the  provisions  of 
any  ordinance  adopted  pursuant  to  this  act.   Meetings  of  the  board  shall  be 
held  at  the  call  of  the  chairman  and  at  such  other  times  as  the  board  may 
determine.   Such  chairman,  or  in  his  absence  the  acting  chairman,  may  admin- 
ister oaths  and  compel  the  attendance  of  witnesses.   All  meetings  of  the 
board  shall  be  open  to  the  public.   The  board  shall  keep  minutes  of  its  pro- 
ceedings, showing  the  vote  of  each  member  upon  each  question,  or  if  absent 
or  failing  to  vote,  indicating  such  fact,  and  shall  keep  records  of  its  ex- 
aminations and  other  official  actions,  all  of  which  shall  be  immediately 
filed  in  the  office  of  the  board  and  shall  be  a  public  record. 

(3)  Appeals  to  the  board  of  adjustment  may  be  taken  by  any  person  ag- 
grieved or  by  any  officer,  department,  board,  or  bureau  of  the  municipality 
affected  by  any  decision  of  the  administrative  officer.   Such  appeal  shall 
be  taken  within  a  reasonable  time,  as  provided  by  the  rules  of  the  board,  by 
filing  with  the  officer  from  whom  the  appeal  is  taken  and  with  the  board  of 
adjustment  a  notice  of  appeal  specifying  the  grounds  thereof.   The  officer 
from  whom  the  appeal  is  taken  shall  forthwith  transmit  to  the  board  all  papers 
constituting  the  record  upon  which  the  action  appealed  was  taken. 

(4)  An  appeal  stays  all  proceedings  in  furtherance  of  the  action  appeal- 
ed from,  unless  the  officer  from  whom  the  appeal  is  taken  certifies  to  the 
board  of  adjustment  after  the  notice  of  appeal  shall  have  been  filed  with  him 
that  by  reason  of  facts  stated  in  the  certificate  a  stay  would,  in  his  opinion, 
cause  imminent  peril  to  life  or  property.   In  such  case  proceedings  shall  not 
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be  stayed  otherwise  than  by  a  restraining  order  which  may  be  granted  by  the 
board  of  adjustment  or  by  a  court  of  record  on  application  on  notice  to  the 
officer  from  whom  the  appeal  is  taken  and  on  due  cause  shown. 

The  board  of  adjustment  shall  fix  a  reasonable  time  for  the  hearing  of 
the  appeal,  give  public  notice  thereof,  as  well  as  due  notice  to  the  parties 
in  interest,  and  decide  the  same  within  a  reasonable  time.   Upon  the  hearing 
any  party  may  appear  in  person  or  by  attorney. 

(5)  The  board  of  adjustment  shall  have  the  following  powers: 

To  hear  and  decide  appeals  where  it  is  alleged  there  is  error  in  any 
order,  requirement,  decision,  or  determination  made  by  an  administrative  of- 
ficial in  the  enforcement  of  this  act  or  of  any  ordinance  adopted  pursuant 
thereto. 

To  hear  and  decide  special  exceptions  to  the  terms  of  the  ordinance  upon 
which  such  board  is  required  to  pass  under  such  ordinance. 

¥©-aHfchorise-ap©n-appeai-in-speei*ie-ease9-saeh-varianee-f  aram-the-teifms 
o*-the-©rdinance-as-wiii-nofc-be-contrary-to-the-pttbiic-interest--where7-ow- 
ing-fce-speciai-e«nditions--a-iiterai-enforcemenfc-of-fche-provisions-©*-the 
©rdinance-wiii-reati4t.-in-anneeessairy-h«rdship7-and-so-that-the-9piri't-©f-'the 
ordinanee-shaii-be-©baei?ved-and-sabstantiai-5a9tiee-doneT 

(6)  The  board  of  adjustment,  subject  to  appropriate  conditions  and 
safeguards  as  provided  by  the  zoning  ordinance  shall  hear  and  decide; 

(a)  Applications  for  conditional  uses  or  other  permits  when  the  zoning 
ordinance  sets  forth  the  specific  uses  to  be  made  subject  to  conditional  use 
permits  and  establishes  criteria  for  determining  the  conditions  to  be  imposed; 

(b)  Application  for  variances  from  the  terms  of  the  zoning  ordinance: 
provided  that  any  variance  granted  shall  be  subject  to  such  conditions  as 
will  assure  that  the  adjustment  thereby  authorized  shall  not  constitute  a 
grant  of  special  privilege  inconsistent  with  the  limitations  upon  other 
properties  in  the  vicinity  and  zone  in  which  subject  property  is  situated, 
and  that  the  following  circumstances  are  found  to  apply: 

(i)   Because  of  special  circumstances  applicable  to  subject  property, 
including  size,  shape,  topography,  location  or  surroundings,  the  strict  ap- 
plication of  the  zoning  ordinance  is  found  to  deprive  subject  property  of 
rights  and  privileges  enjoyed  by  other  properties  in  the  vicinity  and  under 
identical  zone  classification; 

(ii)   That  the  granting  of  the  variance  will  not  be  materially  detri- 
mental to  the  public  welfare  or  injurious  to  the  property  or  improvements 
in  the  vicinity  and  zone  in  which  subject  property  is  situated. 

(c)  For  purposes  of  this  section,  the  following  definitions  apply: 

(i)   "Conditional  use"  means  a  use  listed  among  those  classified  in  any 
given  zone  but  permitted  to  locate  only  after  review  by  the  board  of  adjust- 
ment, and  the  granting  of  a  conditional  use  permit  imposing  such  performance 
standards  as  will  make  the  use  compatible  with  other  permitted  uses  in  the 
same  vicinity  and  zone  and  assure  against  imposing  excessive  demands  upon 
public  utilities,  provided  the  zoning  regulations  specify  the  standards  and 
criteria  that  shall  be  applied. 

(ii)   "Variance"  is  the  means  by  which  an  adjustment  is  made  in  the  ap- 
plication of  the  specific  regulations  of  a  zoning  ordinance  to  a  particular 
piece  of  property,  which  property,  because  of  special  circumstances  appli- 
cable to  it,  is  deprived  of  privileges  commonly  enjoyed  by  other  properties 
in  the  same  vicinity  and  zone  and  which  adjustment  remedies  disparity  in 
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privileges. 

(7)  The  decision  of  the  board  of  adjustment  to  approve  or  disapprove 
an  application  for  a  variance  shall  be  accompanied  by  a  written  finding  of 
fact  containing  statements  in  regard  to  the  compliance  or  noncompliance  of 
the  requested  variance  with  the  criteria  set  forth  in  this  section. 

-(€•)•  (8)   In  exercising  the  above-mentioned  powers  such  board  may,  in 
conformity  with  the  provisions  of  this  act,  reverse  or  affirm,  wholly  or 
partly,  or  modify  the  order,  requirement,  decision,  or  determination  appeal- 
ed from  and  may  make  such  order,  requirement,  decision,  or  determination  as 
ought  to  be  made,  and  to  that  end  shall  have  all  the  powers  of  the  officer 
from  whom  the  appeal  is  taken. 

•i^^    (9)   The  concurring  vote  of  four  (4)  members  of  the  board  shall  be 
necessary  to  reverse  any  order,  requirement,  decision,  or  determination  of 
any  such  administrative  official,  or  to  decide  in  favor  of  the  applicant  on 
any  matter  upon  which  it  is  required  to  pass  under  any  such  ordinance,  or 
to  effect  any  variation  in  such  ordinance. 

-(e-)-  (10)   Any  person  or  persons,  jointly  or  severally,  aggrieved  by 
any  decision  of  the  board  of  adjustment,  or  any  taxpayer,  or  any  officer, 
department,  board,  or  bureau  of  the  municipality,  may  present  to  a  court 
of  record  a  petition,  duly  verified,  setting  forth  that  such  decision  is 
illegal,  in  whole  or  in  part,  specifying  the  grounds  of  the  illegality. 
Such  petition  shall  be  presented  to  the  court  within  thirty  (30)  days  after 
the  filing  of  the  decision  in  the  office  of  the  board. 

i9^    (11)   Upon  the  presentation  of  such  petition  the  court  may  allow  a 
writ  of  certiorari  directed  to  the  board  of  adjustment  to  review  such  de- 
cision of  the  board  of  adjustment  and  shall  prescribe  therein  the  time  with- 
in which  a  return  thereto  must  be  made  and  served  upon  the  relator's  attor- 
ney, which  shall  not  be  less  than  ten  (10)  days  and  may  be  extended  by  the 
court.   The  allowance  of  the  writ  shall  not  stay  proceedings  upon  the  deci- 
sion appealed  from,  but  the  court  may,  on  application,  on  notice  to  the 
board  and  on  due  cause  shown,  grant  a  restraining  order. 

-(ie->  (12)   The  board  of  adjustment  shall  not  be  required  to  return  the 
original  papers  acted  upon  by  it,  but  shall  be  sufficient  to  return  certi- 
fied or  sworn  copies  thereof  or  of  such  portions  thereof  as  may  be  called 
for  by  such  writ.   The  return  shall  concisely  set  forth  such  other  facts  as 
may  be  pertinent  and  material  to  show  the  grounds  of  the  decision  appealed 
from  and  shall  be  verified. 

-(4if  (13)   If,  upon  the  hearing,  it  shall  appear  to  the  court  that 
testimony  is  necessary  for  the  proper  disposition  of  the  matter,  it  may 
take  evidence  or  appoint  a  referee  to  take  such  evidence  as  it  may  direct 
and  report  the  same  to  the  court  with  his  findings  of  fact  and  conclusions 
of  law,  which  shall  constitute  a  part  of  the  proceedings  upon  which  the  de- 
termination of  the  court  shall  be  made.   The  court  may  reverse  or  affirm, 
wholly  or  partly,  or  may  modify  the  decision  brought  up  for  review. 

-(i2-)-  (14)  Costs  shall  not  be  allowed  against  the  board  unless  it  shall 
appear  to  the  court  that  it  acted  with  gross  negligence,  or  in  bad  faith,  or 
with  malice  in  making  the  decision  appealed  from." 

Section  4.   Section  11-3801,  R.C.M. ,  1947,  is  amended  to  read  as  follows: 

"11-3801.   City  planning  boards,  county  planning  boards,  or  city-county 
planning  boards  or  regional  planning  boards  authorized  —  purpose  of  act. 
The-governing-body-of-any-eity-or-the-governing-bodies-af-any-two-or-inoire 
cifcies-and-the-cottnty-in-whieh-saeh-eifcy-or-ei ties-are- ioeated-jointiy-may 
ereate-a-pianning-board-in-order-to-promote-fche-arderiy-deveiopmenfc-of-ita 
goverBBientai-ttnifes-and-ifca-envirensT   The  governing  body  of  any  city  or  town, 
the  governing  body  of  any  county,  or  the  governing  bodies  of  any  two  or  more 
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cities,  towns  or  counties  or  any  combination  thereof  may  create  a  planning 
board  in  order  to  promote  the  orderly  development  of  its  governmental  units 
and  its  environs.   If  such  planning  board  is  representative  of  two  or  more 
counties  it  shall  be  designated  as  a  regional  planning  board  and  shall  be 
established  pursuant  to  section  11-3859.   It  is  the  object  of  this  legisla- 
tion  to  encourage  local  units  of  government  to  improve  the  present  health, 
safety,  convenience,  and  welfare  of  their  citizens  and  to  plan  for  the  fu- 
ture development  of  their  communities  to  the  end  that  highway  systems  be 
carefully  planned,  that  new  community  centers  grow  only  with  adequate  high- 
way, utility,  health,  educational,  and  recreational  facilities;  that  the 
needs  of  agriculture,  industry,  and  business  be  recognized  in  future  growth; 
that  residential  areas  provide  healthy  surroundings  for  family  lifa;  and 
that  the  growth  of  the  community  be  commensurate  with  and  promotive  of  the 
efficient  and  economical  use  of  public  funds. 

In  accomplishing  this  objective,  it  is  the  intent  of  this  legislation 
that  the  planning  board  shall  serve  in  an  advisory  capacity  to  presently 
established  boards  and  officials." 

Section  5.   Section  11-3803,  R.C.M.,  1947,  is  amended  to  read  as  follows: 

"11-3803.   Definitions.   As  used  in  this  act: 

1.  "City"  includes  incorporated  cities  and  towns. 

2.  "City  council"  means  the  chief  legislative  body  of  a  city  or  incor- 
porated town. 

3.  "Planning  board"  means  a  city  planning  board,  a  county  planning 
board  or  a  joint  city-county  planning  board. 

4.  "Master  Comprehensive  plan"  means  a-eomprehensive-deveiopment-p±an 
or-any-of-its-parts-saeh-as-a-pian-of-iand-nse-and-soningT-o^-fchorottghfaresT 
or-9aftifcation--of-reereafcion7-and-ofcher-reiated-mafcteraT--The-pian-may-pro- 
p«se-©rdinanees-or-resoiations-foir-posaibie-adopti»n-by-the-appr«priate-gov- 
erning-bedy-r   the  policies  and  proposals  recommended  by  the  planning  board 
and  adopted  by  the  governing  bodies  (a)  as  a  beginning  step  in  planning  for 
the  physical  development  of  a  jurisdictional  area;  (b)  as  the  means  for  co- 
ordinating public  programs  and  services;  (c)  as  a  source  of  reference  to  aid 
in  developing,  correlating  and  coordinating  official  controls  and  (d)  as  a 
means  for  promoting  the  general  welfare.   Such  plan  shall  consist  of  the  re- 
quired elements  set  forth  in  section  11-3831  and  may  also  include  the  optional 
elements  set  forth  in  section  11-3831.2  which  shall  serve  as  a  policy  guide 
for  the  subsequent  public  and  private  development  and  official  controls  so  as 
to  present  all  proposed  developments  in  a  balanced  and  orderly  relationship 

to  existing  physical  features  and  governmental  functions.   For  the  purposes 
of  this  act,  the  terms  "master  plan"  and  "comprehensive  plan"  shall  have  the 
same  meaning. 

5.  "Public  place"  means  any  tract  owned  by  the  state  or  its  subdivi- 
sions. 

6.  "Mayor"  means  mayor  of  a  city. 

7.  "Streets"  includes  streets,  avenues,  boulevards,  roads,  lanes,  al- 
leys, and  all  public  ways. 

8.  "Units  of  government"  means  any  federal,  state,  regional,  county, 
city  or  town. 

9.  "Utility"  means  any  facility  used  in  rendering  service  which  the 
public  has  a  right  to  demand. 

10.  "Person"  means  individual  firm,  or  corporation. 
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11.  "Governing  body  or  governing  bodies"  means  the  governing  body  of 
any  governmental  unit  represented  on  a  planning  board. 

12 .  "Plat"  means-a-sabdivision-of-iand-int«5-iotS7-sfcreefcs-and-areas7 
marked- Hpen-the-earth-and-represented-on-papejfr-and-ineiHdes-ffe-piata-e  J? 
amended-p4atST  is  a  map  or  representation  of  a  subdivision,  showing  thereon 
the  division  of  a  tract  or  parcel  of  land  into  lots,  blocks,  streets  and 
alleys  or  other  divisions  and  dedications. 

13.  "Subdivision"  is  the  division  of  land  into  lots,  tracts,  parcels, 
sites,  or  divisions  for  the  purpose  of  sale  or  lease  and  shall  include  all 
subdivided  land. 

14.  "Official  controls"  means  ordinances  and  resolutions  enacted  for 
the  purpose  of  accomplishing  all  or  any  part  of  the  general  objectives  of 
the  comprehensive  plan.   Such  official  controls  may  include,  but  are  not 
limited  to,  ordinances  and  resolutions   establishing  zoning,  regulation  of 
the  subdivision  of  land,  platting  and  the  adoption  of  official  maps." 

Section  6.   Section  11-3810,  R.C.M.,  1947,  is  amended  to  read  as  follows: 

"11-3810.   County  planning  boards  and  city-county  planning  boards  -- 
members  —  term  of  officer  members  and  citizen  members.   1.   A  city-county 
planning  board  shall  consist  of  not  less  than  nine  (9)  members  to  be  appoint- 
ed as  follows: 

a.  Two  (2)  official  members  to  be  appointed  by  the  board  of  county 
commissioners  who  may  in  the  discretion  of  the  board  of  county  commissioners 
be  employed  by  or  hold  public  office  in  the  county. 

b.  Two  (2)  official  members  to  be  appointed  by  the  city  council  who 
may  in  the  discretion  of  the  city  council  be  employed  by  or  hold  public  of- 
fice in  the  city. 

c.  Two  (2)  citizen  members  to  be  appointed  by  the  mayor  of  the  city. 

d.  Two  (2)  citizen  members  to  be  appointed  by  the  board  of  county  com- 
missioners.  The  two  (2)  members  may  reside  outside  the  city  limits  but 
within  the  jurisdictional  area  of  the  planning  board. 

e.  The  ninth  member  shall  be  selected  by  the  eight  (8)  officers  and 
citizen  members  hereinabove  provided  for  with  the  consent  and  approval  of 
the  board  of  county  commissioners  and  the  city  council. 

2.   County  planning  boards  shall  consist  of  not  less  than  five  (5) 
members  appointed  by  the  board  of  county  commissioners. 

In  the  event  that  any  city  or  town  subsequently  becomes  represented  on 

the  county  planning  board  pursuant  to  section  11-3815,  additional  members 

of  the  planning  board  representing  such  cities  or  towns  shall  be  appointed 
by  the  respective  city  councils. 

2-7  3_^  The  terms  of  the  members  who  are  officers  of  any  governmental 
unit  represented  on  the  board  shall  be  coextensive  with  their  respective 
terms  of  office  to  which  they  have  been  elected  or  appointed;  the  terms  of 
the  other  members  shall  be  two  (2)  years,  except  that  the  terms  of  the  first 
members  appointed  shall  be  fixed  by  agreement  and  rule  of  the  governing 
bodies  represented  on  the  board  for  one  (1)  or  two  (2)  years  in  order  that 
a  minimum  number  of  terms  shall  expire  in  any  year." 

Section  7.   Section  11-3811,  R.C.M.,  1947,  is  amended  to  read  as  follows: 

"11-3811.   Vacancies.   Vacancies  occurring  on  the  board  of  official  mem- 
bers, and  by  death  or  resignation  of  citizen  members,  shall  be  filled  by  the 
governing  bodies  having  appointed  them  for  the  unexpired  term. 
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Vacancies  occurring  in  citizen  members  on  the  city- county  planning 
board  at  the  end  of  a  term  shall  be  filled  alternately  by  the  mayor  and 
the  board  of  county  commissioners  represented  on  the  board,  commencing 
with  the  mayor.   Vacancies  occurring  in  citizen  members  on  the  county  plan- 
ning board  at  the  end  of  a  term  shall  be  filled  by  the  board  of  county  com- 
missioners.  In  the  event  more  than  one  |T)  city  is  represented  on  a  board 
the  representation  and  appointments  to  be  made  by  the  respective  cities  and 
counties  shall  be  by  agreement  and  rule  of  the  board." 

Section  8.   Section  11-3812,  R.C.M. ,  1947,  is  amended  to  read  as  follows: 

"11-3812.   Citizen  members  of  county  planning  board  and  city-county 
planning  board  --  qualifications.   The  citizen  members  of  the  county  planning 
board  shall  be  resident  freeholders  in  the  area  over  which  the  planning  board 
has  jurisdiction.   The  citizen  members  of  the  city-county  planning  board 
shall  be  resident  freeholders  in  the  area  over  which  the  planning  board  has 
jurisdiction,  provided,  however,  that  at  least  two  (2)  of  such  members  shall 
be  resident  freeholders  in  the  area,  if  any,  outside  the  city  limits  over 
which  the  planning  board  has  jurisdiction." 

Section  9.   Section  11-3815,  R.C.M. ,  1947,  is  amended  to  read  as  follows: 

"11-3815.   Representation  of  additional  cities,  towns,  or  county  on  ex- 
isting boards.   Any  city,  county,  or  town,  or  any  combination  thereof  wishing 
to  be  represented  upon  an  existing  planning  board,  may  by  agreement  of  the 
governing  body  or  bodies  then  represented  upon  the  board,  obtain  representa- 
tion thereon  and  share  in  the  membership  duties  and  costs  of  the  board  upon 
a  basis  agreeable  to  the  governing  body  or  bodies  creating  the  board. 

The  membership  as  well  as  the  jurisdictional  area  of  any  board  may  be 
increased  to  provide  for  representation  and  planning  of  any  additional  cities, 
counties,  or  towns  seeking  representation  thereon. 

Any  city,  county,  or  town  which  becomes  represented  upon  an  existing 
planning  board  pursuant  to  this  section  may  appropriate  funds  for  expenses 
necessary  to  cover  the  costs  of  such  representation.   The  governing  bodies 
of  any  city  or  county  so  being  represented  may  levy  on  all  property  which  is 
added  to  the  jurisdictional  area  of  an  existing  board  by  such  representation 
a  tax  for  planning  board  purposes  under  procedures  set  forth  in  Title  16, 
chapter  19,  R.C.M.,  1947,  or  Title  11,  chapter  14,  R.C.M.,  1947,  whichever 
is  applicable'T'' 

Section  10.   Section  11-3825,  R.C.M.,  1947,  is  amended  to  read  as 
follows: 

"11-3825.   Funds  for  operation  —  tax  levy  authority.   1.   After  a  city 
council  has  by  ordinance^^  or-a-eity-eettneii-and  a  board  of  county  commis- 
sioners have  has,  by  ordinance  and  resolution,  or  a  city  council  and  board 
of  county  commissioners  have,  by  ordinance  and  resolution,  created  a  planning 
board,  the  governing  bodies  represented  upon  such  board  may  appropriate  funds 
to  carry  out  the  duties  of  the  planning  board. 

2.  When  a  planning  board  has  been  created  by  agreement  of  more  than 
one  (1)  governmental  unit,  the  governing  bodies  of  the  governmental  units 
which  have  created  the  board  shall  agree  upon  the  proportion  of  expenditures 
to  be  borne  by  each  such  unit  and  may  budget  and  appropriate  the  funds  nec- 
essary for  the  respective  shares  thus  agreed  upon. 

3.  The  governing  body  of  any  city  or  town  represented  upon  a  planning 
board  may  levy  a  tax  upon  the  property  located  within  such  city  or  town  net 
t«-exeeed-OBe— (i-)--miii  for  planning  board  purposes,  under  procedures  set  forth 
in  Title  11,  chapter  14,  R.C.M.,  1947. 

4.  When  a  city-county  planning  board  has  been  established,  the  board  of 
county  commissioners  may  create  a  planning  district  which  shall  include  that 
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property  within  the  jurisdictional  area  as  established  pursuant  to  section 
11-3830,  which  lies  outside  the  limits  of  any  incorporated  cities  and  towns; 
and  the  board  of  county  commissioners  may  levy  on  all  property  located  within 
such  planning  district  a  tax  not-to-exeeed-©ne--(i)--mii4  for  planning  board 
purposes,  under  procedures  set  forth  in  Title  16,  chapter  19,  R.  C.  M. , 
1947. 

5.   When  a  county  planning  board  has  been  established,  the  board  of 
county  commissioners  may  create  a  planning  district  which  shall  include  that 
property  which  lies  outside  the  limits  of  the  jurisdictional  area  as  estab- 
lished pursuant  to  section  11-3830  or  as  modified  pursuant  to  section  11-- 
3830.2  in  counties  where  a  city-county  planning  board  has  been  established 
as  well  as  that  property  which  lies  outside  the  limits  of  any  incorporated 
cities  and  towns;  and  the  board  of  county  commissioners  may  levy  on  all 
property  located  within  such  planning  district  a  tax  for  planning  board 
purposes  under  procedures  set  forth  in  Title  16,  chapter  19,  R.C.M.,  1947." 

Section  11.   Section  11-3830,  R.C.M. ,  1947,  is  amended  to  read  as 
follows: 

"11-3830.   Jurisdictional  area.   1.   The  governing  bodies  represented 
on  a  city-county  planning  board  shall  by  separate  resolution  establish  the 
jurisdictional  area  of  the  planning  board.   The  jurisdictional  area  shall 
include  the  area  within  the  incorporated  limits  of  the  city  and  such  contig- 
uous unincorporated  area  outside  the  city  as,  in  the  judgment  of  the  respec- 
tive governing  bodies,  bears  reasonable  relation  to  the  development  of  the 
area  involved. 

¥he-b©Hndaries-of- the- jajrisdietion«i-area-ean-be -extended- farther- than 
fOHr-and-one-hai€-mi4es-from-the-iimits-o£-the-cities-oniy-apon-petiti«n 
sigRed-by-*ive-per-eenfc--(5%)--or-more-of-the-iresidenfc-freehoiders-iiving-in  ■ 
eMee93-©f-#©Hr-and-e>ne-haif-miie9-and-not-more-than-fcwelve-miies-#j?em— the 
iimits-of-the-eities-and-wi thin- the -area-desiring- to-be- inciaded-within 
said-5ttrisdiefcional-iimitS7-and-apon-presentation-of -said-petition- to- the 
beaafd-ef-eeHnty-eemmissienersT — Thereafter 7 -the-beard-©*-e©Hnty-e©mmisai©nera 
mH9t--by-res©itttion7-set-the-proposed-boandaries-of-said-area-and-give-n©tiee 
ef- their- intent- to-add-said-area- to- the- ^nrisdictionai-iimits- theretofore 
created- and-©f-reeeipt-of -said-pet it ion7-by-pabiieation-of-n©tiee-©f-time-and 
piaee-©f-hearing-©n-said-petition-and-resoittti©n7-said-notiee-to-be-pttfoiished 
in-a-newspaper-pttbiished- in- the-eoanty-not-iess- than- ten- ■(ie)--nor-more- than 
twenty- -(2e>-days-prior-t©-the-date -of -said-hearing-r — Thereafter7-the-aaid 
b©andar±es-©f -said- area-can-oniy-be-set-ttpon-g©©d-eaHae-being-sh©wn-f©r- the 
estabiishment-of -said-extended- jar isdictionai-area-and-the-bo«ndaries- there- 
of 7  -provided-  that-attch-resoiHti©n-shaii-not-be-adopted-by-the-board-of-coHnty 
eomi«isai©ners7 -if -disappreved-in-writing7-by-a-ma7ority-of- the- freeholders 
of-the-territory-proposed-to-be-embraeedT — The-jnrisdietionai-area-shaii-not 
extend-more- than- tweive--(i2)--miies-bey©nd-the-iimits-©f-any-eity-wi  thin- the 
jarisdietienai-area-r 

2.  The  planning  board,  after  approval  of  the  jurisdictional  area  by  the 
governing  bodies,  shall  file  in  the  office  of  the  clerk  and  recorder  a  map 
showing  the  boundaries  of  the  jurisdictional  area.  The  boundaries  may  be  re- 
vised from  time  to  time  by  resolutions  of  the  governing  bodies.  Such  revised 
boundaries  shall  be  shown  upon  a  map  which  shall  be  filed  as  provided  in  this 
section.  The  area  included  in  such  map  shall  constitute  the  area  over  which 
the  planning  board  shall  have  advisory  jurisdiction, 

3.  In  case  an  unincorporated  area  is  within  the  potential  jurisdiction 
of  more  than  one  planning  board,  then  the  boundary  between  the  conflicting 
areas  shall  be  determined  by  agreement  between  the  planning  boards  involved, 
with  the  approval  of  their  respective  governing  bodies,  and  a  map  showing  the 
boundary  lines  so  agreed  upon  and  approved  shall  be  filed  as  provided  in  this 
section,  and  thereafter  shall  fix  the  limit  of  territorial  jurisdiction  of 
the  respective  planning  boards." 
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Section  12.   There  is  added  to  Title  11,  chapter  38,  R.C.M. ,  1947,  a 
new  section  which  is  to  read  as  follows: 

"11-3830.2.   Jurisdictional  area  —  county  planning  board.   (1)   The 
board  of  county  commissioners  shall  by  resolution  establish  the  jurisdiction- 
al area  of  the  county  planning  board.   The  jurisdictional  area  shall  include 
the  area  which  is  both  outside  the  incorporated  limits  of  any  city  in  the 
county  as  well  as  outside  the  jurisdictional  area  of  an  existing  city-county 
planning  board  established  pursuant  to  section  11-3830.   Should  any  city  or 
town  become  represented  on  the  county  planning  board  pursuant  to  section  11- 
3815,  the  jurisdictional  area  of  the  county  planning  board  shall  be  extended 
to  include  those  cities  or  towns. 

(2)  The  planning  board,  after  the  approval  of  the  jurisdictional  area 
by  the  board  of  county  commissioners,  shall  file  in  the  office  of  the  clerk 
and  recorder  a  map  showing  the  boundaries  of  the  jurisdictional  area.   The 
boundaries  may  be  revised  from  time  to  time  by  resolution  of  the  board  of 
county  commissioners.   Such  revised  boundaries  shall  be  shown  upon  a  map 
which  shall  be  filed  as  provided  in  this  section.   The  area  included  in  such 
map  shall  constitute  the  area  over  which  the  planning  board  shall  have  ad- 
visory jurisdiction. 

(3)  In  case  an  unincorporated  area  is  within  the  potential  jurisdiction 
of  more  than  one  planning  board,  then  the  boundary  between  the  conflicting 
areas  shall  be  determined  by  agreement  between  the  planning  boards  involved, 
with  the  approval  of  their  respective  governing  bodies.   Any  map  showing  the 
boundary  line  so  agreed  upon  and  approved  shall  be  filed  as  provided  in  this 
section  and  thereafter  shall  fix  the  limit  of  territorial  jurisdiction  with 
respect  to  planning  boards. 

(4)  In  case  the  jurisdictional  area  of  a  city-county  planning  board, 
which  is  established  subsequent  to  the  establishment  of  a  county  planning 
board,  is  potentially  within  the  jurisdiction  of  the  county  planning  board, 
then  the  property  outside  any  incorporated  city  between  the  conflicting 
areas  shall  be  determined  by  agreement  between  the  planning  boards  involved 
with  the  approval  of  the  respective  governing  bodies  and  a  map  showing  the 
boundary  lines  so  agreed  upon  shall  be  filed  as  provided  in  this  section  and 
thereafter  shall  fix  the  limits  of  the  territorial  jurisdiction  of  the  re- 
spective planning  boards." 

Section  13.   Section  11-3831,  R.C.M. ,  1947,  is  amended  to  read  as 
follows : 

"11-3831.   Master  Comprehensive  plan  —  contents  required  elements. 
The  planning  board  shall  prepare  and  propose  a  master  comprehensive  plan  for 
the  jurisdictional  area^  T-whieh-pian-may-ineiader  The  comprehensive  plan 
shall  consist  of  a  map  or  maps,  and  descriptive  text  covering  objectives, 
principles  and  standards  used  to  develop  it,  and  shall  include  each  of  the 
following  elements: 

1.   earefni-and-eomprehensive-sttrveys-and-stttdies-e€-existing-eonditi©ns 
and-the-probab4e-fatare-gr©wth-of-the-eity-and-its-envir©ns-or-o*-the-eoHntyT 
A  land  use  element  which  designates  the  proposed  general  distribution  and 
general  location  and  extent  of  the  uses  of  land  for  agriculture,  housing, 
commerce,  industry,  recreation,  education,  public  buildings,  public  lands, 
and  other  categories  of  public  and  private  use  of  land,  including  a  statement 
of  the  standards  of  population  density  and  building  intensity  recommended 
for  the  various  areas  in  the  jurisdiction  and  estimates  of  future  population 
growth  in  the  area  covered  by  the  comprehensive  plan,  all  correlated  with 
the  land  use  element  of  the  comprehensive  plan. 

2t — Mapsy-piatST- charts 7 -and-deser iptive-mater iai-pre senting-baaie-in- 
f ormation--iocations7-extent-and-eharaeter-of-aRy-of-the-to4iowingT 

a-r — History--popttlation7-and-phy3ieai-site-eonditions7 
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br — fcand-ase7-inciading-the-height7-area7-baik7-±ocation-and-ase-of 
private-and-pabiic-strnctures-and-premisesr 

ct — Pepaiatien-densitieat 

dT — e©mitmnity-eenters-and-neighborhood-anitST 

eT--Biighted-and-sium-areas7 

*T — Streets- and-highways7-ineittding-bridges7-viadtiets7-stibways--park- 
way9T-aiiey97-and-othejr-pHbiie-ways-and-piaeear 

gv — Sewers7-sanitation7-and-drainage7-inei«ding-handiing7-treatment7 
and-diap©sai-e*-eMee99-dirainage-water97-9ewage7-garbage7-reftt9e7-and-other 
wastesr 

Ht — Fi©od-esntr©i-and-prevention7 

iT--Pabiie-and-private-ttti±ities7-inciading-water7-iight7-heat7-commtin- 
ieafei©n7-and-©thejf-9e3rviee97 

•jr — Transportation7~inciading-raii7-bas--trac)t7~air7-and-water-trans- 
p©j?%T-aHd-feheijr-teirminai-faeiiitie97 

kr — fcocai-mass-transit7-inciading-motor-and-troiiey-bas7-street7-eie- 
vated-©if-Hndejrgr©ttnd-raiiway97-and-taxieabs7 

iT — Parks-and-recreation--inciading-parks7-piaygrounds7-reservations7 
f©jfest97-wiidiife-refages7-and-other-pBbiic-grottnds 7- spaces 7-and-faciii ties 
e€-a-reejfeat±©nai-natHirer 

itiT — Pab4ic-baiidings-and-institntions7-inciading-governinentai-adminis- 
tirati©n-and-9ea?viee-bniiding9--h©spitaisT-inf  irmajrie9  7-eii:nie97-penai-and 
eorifeeti©nai-institHtions7-and-other-eivie-and-s©eiai-seirviee-batidings7 

n-r — EdHeati©n--inei«ding-i©eati©n-and-extent-of-sehoo±S7-eoiieges7-and 
HRiversities-? 

ot — fcand-tttiiizatton7-inciading-areas-for-manafactnring7-and-indastriai 
H8e9T-e©Reentrati©n-©f-wh©iesaie7-i?etaii-bHsines9T-and-©fcher-eoBuneireia4 
ti9eg7-re9identiai7-and-areas-for-mixed-ases7 

Pt — e©naejrvation-of -water  7-s©ii7-agrieHitttrai7-and-mineirai-re90arces7 

qT — Any-other-f actor s-which-are-a-part-of-the-physicai7-econoniic7 -or 
soeiai-9itttati©n-within-the-eity-or-cottntyT 

2.  A   circulation  element   consisting   of   the   general    location,    align- 
ment  and  extent  of  major   thoroughfares,    major   transportation   routes,    trunk 
utility   lines,    and  major   terminal    facilities,    all   of  which   shall   be   correlated 
with   the    land  use   element   of   the    comprehensive   plan,    such  plans   being  devel- 
oped  in   cooperation  with   city,    county,    state   and   federal   highway   construction 
agencies. 

3.  ReportS7 -maps- -chartS7-and-recoBunendati©ns -setting- f©rfeh-piana-f or 
the-deveiopment7-redeveiopment7-improvement7-exten9i©n7-and-J?evision-of-the 
sttbjeets-and-physieai-sitttati©ns-©f-the-eity-©r-e©ttnty-set-©«t-in-part-2-o* 
thi9-9eeti©n-s©-as-t©-sttbstaBtiaiiy-aee©mpiish- the -©bjeet-of -this -iegisia- 
ti©n-aa-aet-©Ht-in-seeti©n-ii-3e6iT      A   land   capabilities   element  which   con- 
sists  of   an  evaluation   of   general   physical   characteristics   of   the   environ- 
ment,   which   separately  or   in   combination   tend   to    limit  or  enhance   certain 
lands    for  various    uses.      The    land   capabilities   element   shall   consist   of,  "but 
not  be    limited   to,    an   evaluation   of    soils,    slope,    aesthetic  qualities,    sur- 
face water,    groundwater,    meteorological   conditions   and  vegetative   cover    for 
the  purpose   of   identifying   areas   especially   suited   for  various   types   and 
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intensities  of  urban  or  agricultural  uses. 

4.  A-iong-range-deveiopment-pjrogram-of-pttbiie-wojrl?s-'--projectS7-based 
on-the-recoitunended-pians-o*-the-pianning-board7-for-the-pttrpose-of-e4in\i- 
nafcing-tinp4anned7-ansightiy7-anfciineiy7-ar«d~extravagant-projeets-and-with-a 
view-fco-9tabiii«ing-indttsfcry-and-empioyment--and-the-keeping-of-9aeh-piro- 
grain-ap-to-date7-for-aii- separate- taxing-ttnits-within-the-ci:t:y-or-cottnty7 
respeetiveiy7-*oir-the-pMrpo3e-o*-assairing-e€f  ieient-and-eeonemie-Mse-of 
pabiie-fundST   A  housing  element,  consisting  of  surveys  and  reports  upon 
housing  conditions  and  needs  as  a  means  of  establishing  housing  standards 
to  be  used  as  a  guide  in  dealings  with  official  controls  related  to  land 
subdivision,  zoning,  traffic,  and  other  related  matters. 

5.  Any  supporting  maps,  diagrams,  charts,  descriptive  material  and 
reports  necessary  to  explain  and  supplement  the  above  elements." 

Section  14.   There  is  added  to  Title  11,  chapter  38,  R.C.M. ,  1947,  a 
new  section  which  is  to  read  as  follows: 

"11-3831.1.   Comprehensive  plan  —  amplification  of  required  elements. 
When  the  comprehensive  plan  containing  the  mandatory  subjects  as  set  forth 
in  section  11-3  831  has  been  adopted  by  the  governing  bodies  pursuant  to 
section  11-3840,  it  may  thereafter  be  progressively  amplified  and  augmented 
in  scope  by  increasing  the  general  provisions  and  proposals  for  all  or  any 
one  of  the  required  elements  set  forth  in  section  11-3831  and  by  adding 
provisions  and  proposals  for  the  optional  elements  set  forth  in  section  11- 
3831.2.   The  comprehensive  plan  may  also  be  amplified  and  augmented  in  scope 
by  progressively  including  more  completely  planned  areas  consisting  of  nat- 
ural homogeneous  communities,  distinctive  geographic  areas  or  other  types  of 
districts  having  unified  interests  within  the  total  area  of  the  board's  jur- 
isdiction.  In  no  case  shall  the  comprehensive  plan,  whether  in  its  entirety 
or  area  by  area  or  subject  by  subject  be  considered  to  be  other  than  in  such 
form  as  to  serve  as  a  guide  to  the  later  development  and  adoption  of  offi- 
cial controls." 

Section  15.   There  is  added  to  Title  11,  chapter  38,  R.C.M. ,  1947,  a 
new  section  which  is  to  read  as  follows: 

"11-3  831.2.   Comprehensive  plan  —  optional  elements.   A  comprehensive 
plan  may  include: 

(1)  A  conservation  element  for  the  conservation,  development  and  utili- 
zation of  natural  resources,  including  water  and  its  hydraulic  force,  forests, 
watersheds,  soils,  rivers  and  other  waters,  harbors,  fisheries,  wildlife, 
minerals  and  other  natural  resources. 

(2)  A  recreation  element  showing  a  comprehensive  system  of  areas  and 
public  sites  for  recreation,  natural  reservations,  parks,  parkways,  beaches, 
playgrounds  and  other  recreational  areas,  including  their  locations  and  pro- 
posed development. 

(3)  A  transportation  element  showing  a  comprehensive  system  of  trans- 
portation, including  general  locations  of  rights-of-way,  terminals,  via- 
ducts, and  grade  separations.   This  element  of  the  plan  may  also  include 
aviation  and  related  facilities. 

(4)  A  public  services  and  facilities  element  showing  general  plans  for 
sewerage,  refuse  disposal,  drainage  and  local  utilities,  and  rights-of-way, 
easements  and  facilities  for  such  services. 

(5)  A  public  buildings  element,  showing  general  locations,  design  and 
arrangements  of  civic  and  community  centers,  and  showing  locations  of  public 
schools,  libraries,  police  and  fire  stations  and  all  other  public  buildings. 

(6)  A  renewal  and/or  redevelopment  element  comprising  surveys,  locations. 
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and  reports  for  the  elimination  of  slums  and  other  blighted  areas  and  for 
community  renewal  and/or  redevelopment,  including  housing  sites,  business 
and  industrial  sites,  public  building  sites  and  for  other  purposes  author- 
ized by  law. 

(7)  A  plan  for  financing  a  capital  improvement  program, 

(8)  As  a  part  of  a  general  plan  the  planning  board  may  prepare  and 
propose  additional  elements  and  studies  dealing  with  other  subjects  which 
relate  to  the  physical,  social  or  economic  development  of  the  jurisdictional 
area. " 

Section  16.   Section  11-3842,  R.C.M.,  1947,  is  amended  to  read  as 
follows: 

"11-3842.   Plats  of  subdivisions  —  approval  by  planning  board.   1. 
Where  a  master  comprehensive  plan  has  been  approved,  the  city  council  may 
by  ordinance  or  the  board  of  county  commissioners  may  by  resolution  require 
subdivision  plats  to  conform  to  the  provisions  of  the  master  comprehensive 
plan.   eertified-eopies-of-saeh-ordinanee-shaii-be-fiied-with-fche-eity-er 
town-cierk-and-with-the-coanty-eierk-and-reeorder-of-the-eonntyT   Such  ordi- 
nance or  resolution  shall  be  concerned; 

(a)  with  the  size,  number,  and  location  of  roads  and  streets 

(b)  with  the  size,  location,  and  number  of  lots 

(c)  with  the  amount  of  open  space  for  travel,  light,  air,  and  recre- 
ation 

(d)  with  the  adequacy  of  water,  drainage,  and  sanitary  facilities 

(e)  with  the  avoidance  of  population  congestion 

(f)  with  the  adequacy  of  public  services 

(g)  with  the  avoidance  of  premature  or  scattered  subdivisions  out  of 
context  with  the  objectives  of  the  comprehensive  plan 

(h)   with  all  things  related  to  the  preceding  matters  which  promote 
the  aesthetic  and  harmonious  development  of  the  region  and  its  environs. 

Certified  copies  of  such  ordinance  or  resolution  shall  be  filed  with 
the  city  or  town  clerk  and  with  the  county  clerk  and  recorder  of  the  county. 

2.  Thereafter  a  plat  involving  lands  within  the  corporate  limits  of 
the  city  and  covered  by  said  master  comprehensive  plan  shall  not  be  filed 
without  first  presenting  it  to  the  planning  board  which  shall  make  a  report 
to  the  city  council  advising  as  to  compliance  or  noncompliance  of  the  plat 
with  the  master  comprehensive  plan.   The  city  council  shall  have  the  final 
authority  to  approve  the  filing  of  such  plat. 

3.  Thereafter  a  plat  involving  lands  outside  the  corporate  limits  of 
the  city  and  covered  by  said  comprehensive  plan  shall  not  be  filed  without 
first  presenting  it  to  the  planning  board  which  shall  make  a  report  to  the 
board  of  county  commissioners  advising  as  to  compliance  or  noncompliance  of 
the  plat  with  the  comprehensive  plan.   The  board  of  county  commissioners 
shall  have  the  final  authority  to  approve  the  filing  of  such  plat. 

3t  4_^  Nothing  herein  contained  shall  be  interpreted  to  limit  the  present 
powers  of  the  city  or  county  governments,  but  shall  be  an  additional  require- 
ment before  any  plat  may  be  filed  of  record  or  entitled  to  be  recorded." 

Section  17.   Section  11-3843,  R.C.M. ,  1947,  is  amended  to  read  as 
follows : 
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"11-3843.   Application  for  approval  of  plat.   1.   A  person  desiring  the 
approval  of  a  plat  involving  lands  within  the  eorporate-iiinits-oS-the-eity 
and  jurisdictional  area  of  a  planning  board  covered  by  said  a  master  compre- 
hensive plan  after  the  passage  of  such  ordinance  or  resolution  shall  siibmit 
a  written  application  for  a  certificate  together  with  a  copy  of  the  proposed 
plat  to  the  planning  board  having  jurisdiction. 

2.   When  the  board  tentatively  finds  that  the  application  conforms  to 
the  requirements  of  the  master  comprehensive  plan  or  subdivision  ordinance, 
it  shall  set  a  date  for  a  hearing,  notify  the  applicant  in  writing,  and 
notify  by  general  publication  or  otherwise  any  person  or  governmental  unit 
having  a  probable  interest  in  the  proposed  plat." 

Section  18.   Section  11-3844,  R.C.M. ,  1947,  is  amended  to  read  as 
follows: 

"11-3844.   Determination  of  whether  application  for  approval  should  be 
granted.   In  determining  whether  an  application  for  approval  shall  be  recom- 
mended, the  board  shall  determine  if  the  plat  provides  for: 

1.  Co-ordination  of  subdivision  streets  with  existing  and  planned 
streets  or  highways. 

2.  Co-ordination  with  an  extension  of  facilities  included  in  the  master 
comprehensive  plan. 

3.  Establishment  of  minimum  width,  depth,  and  area  of  lots  within  the 
projected  subdivision. 

4.  Fair  allocations  of  areas  for  streets,  parks,  and  utilities. 

5.  A  subdivision  of  land  which  is  in  conformance  with  the  general  pur- 
poses of  the  comprehensive  plan  and  standards  and  specifications  established 
by  state  law  or  local  official  controls." 

Section  19.   Section  11-3846,  R.C.M. ,  1947,  is  amended  to  read  as 
follows: 

"11-3846.   Approval  or  disapproval  of  application  for  plat.   After  hear- 
ing and  within  forty-five  (45)  days  after  application  for  approval  of  the 
plat,  the  board  shall  recommend  approval  or  disapproval  to  the  city  council 
or  board  of  county  commissioners,  whichever  is  applicable.   If  the  board 
recommends  disapproval,  it  shall  set  forth  its  reasons  in  a  communication 
to  the  city  council  or  the  board  of  county  commissioners  and  provide  the 
applicant  with  a  copy." 

Section  20.   Section  11-3847,  R.C.M.,  1947,  is  amended  to  read  as 
follows: 

"11-3847.   Fees.   The  city  council  or  the  board  of  county  commissioners 
shall  establish  a  uniform  schedule  of  fees  proportioned  to  the  cost  of 
checking  and  verifying  the  proposed  plats.   An  applicant  shall  pay  the  speci- 
fied fee  at  the  time  of  filing  his  application.   These  fees  shall  be  credited 
to  a  fund  established  by  the  governing  bodies  for  the  planning  board. " 

Section  21.   Section  11-3848,  R.C.M.,  1947,  is  amended  to  read  as 
follows: 

"11-3848.   Filing  and  recording  of  plat  involving  lands  covered  by 
master  comprehensive  plan  and  ordinance  without  effect  unless  approved  by 
city  council  or  board  of  county  commissioners.   After  a  master  comprehensive 
plan  and  an  ordinance  or  resolution  containing  provisions  for  subdivision 
control  and  the  approval  of  plats  have  been  adopted  and  a  certified  copy  of 
the  ordinance  or  resolution  has  been  filed  with  the  county  clerk  and  recorder, 
the  filing  and  recording  of  a  plat  invoiving-iands-wifchin-the-eerperate-iimtts 
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of-the-eity-and  covered  by  stich  the  master  comprehensive  plan  and  an  ordi- 
nance or  resolution  shall  be  without  legal  effect  unless  approved  by  the 
city  council  or  the  board  of  county  commissioners,  whichever  is  applicable." 

Section  22.   Section  11-3851,  R.C.M. ,  1947,  is  amended  to  read  as 
follows: 

"11-3851.   Appeals.   A  decision  of  a  city  council  or  by  the  board  of 
county  commissioners  rejecting  a  proposed  subdivision  plat  may  be  reviewed 
by  the  district  court  upon  application  for  a  writ  of  certiorari.   The  ap- 
plication shall  specify  the  grounds  upon  which  it  alleges  the  illegality  of 
the  action  of  the  city  council  or  the  board  of  county  commissioners." 

Section  23.   There  is  added  to  Title  11,  chapter  38,  R.C.M. ,  1947,  a 
new  section  which  is  to  read  as  follows: 

"11-3859.   Regional  planning  board  —  appointment  and  powers.   Two  or 
more  counties  and  any  or  all  of  the  cities  and  towns  within  such  counties 
may  join  to  form  and  organize  a  regional  planning  board  and  provide  for  the 
administration  of  its  affairs.   Such  regional  planning  board  may  carry  on  a 
planning  program  involving  the  same  subjects  and  procedures  provided  by  this 
chapter  for  planning  by  cities  and  counties.   The  authority  to  initiate  a 
regional  planning  program,  specify  the  number,  method  of  appointment  and 
terms  of  office  of  members  of  the  regional  planning  board  and  provide  for 
allocating  the  cost  of  financing  the  work  shall  be  vested  individually  in 
the  governing  bodies  of  the  participating  cities  and  counties. 

The  jurisdictional  area  of  the  regional  planning  district  shall  be  de- 
fined so  as  not  to  conflict  with  the  boundaries  of  multi-county  planning 
districts  designated  by  the  state. 

Any  regional  planning  board  or  city  or  county  participating  in  any 
regional  planning  district  is  authorized  to  receive  grants-in-aid  from,  or 
enter  into  reasonable  agreement  with  any  department  or  agency  of  the  govern- 
ment of  the  United  States  or  of  the  state  of  Montana  to  arrange  for  the 
receipt  of  federal  funds  and  state  funds  for  planning  in  the  interests  of 
furthering  the  planning  program.   The  governing  bodies  of  any  city  or  county 
participating  in  any  regional  planning  district  may  levy  on  all  property 
located  within  the  regional  planning  district  a  tax  for  planning  board  pur- 
poses under  procedures  set  forth  in  Title  16,  chapter  19,  R.C.M.,  1947,  or 
Title  11,  chapter  14,  R.C.M.,  1947,  whichever  is  applicable." 

Section  24.   Section  16-4101,  R.C.M.,  1947,  is  amended  to  read  as 
follows: 

"16-4101.   Planning  and  zoning  districts  --  commission  —  creation. 
Whenever  the  public  interest  or  convenience  may  require,  and  upon  petition 
of  sixty  per  centum  (60%)  of  the  freeholders  affected  thereby,  the  board  of 
county  commissioners  is  hereby  authorized  and  empowered  to  order  and  create 
a  planning  and  zoning  district,  and  to  appoint  a  commission  consisting  of 
five  (5)  members.   The  commission  is  to  consist  of  the  three  (3)  county 
commissioners,  the  county  surveyor  and  the  county  assessor.   Members  of  the 
commission  shall  serve  without  compensation  other  than  reimbursement  for 
duly  authorized  expenses,  and  shall  be  residents  of  the  county  in  which  they 
serve.   The  commission  hereby  is  authorized  to  appoint  necessary  employees 
and  fix  their  compensation  with  the  approval  of  the  board  of  county  commis- 
sioners, to  select  a  chairman  to  serve  for  one  (1)  year,  to  appoint  a  secre- 
tary who  shall  keep  permanent  and  complete  records  of  its  proceedings,  and 
to  adopt  rules  governing  the  transaction  of  its  business.   The  finances 
necessary  for  the  transaction  of  the  planning  and  zoning  commission's  busi- 
ness and  to  pay  the  expenses  of  employees  and  justified  expenses  of  the  mem- 
bers of  the  board  shall  be  paid  from  a  levy  of  not  to  exceed  one  (1)  mill  on 
the  taxable  valuation  of  the  real  property  within  such  district,  provided 
that  no  such  planning  or  zoning  district  may  be  created  in  an  area  which  has 
been  zoned  by  an  incorporated  city  pursuant  to  section  11-2702(2)." 
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Section  25.   Section  16-4702,  R.C.M.,  1947,  is  amended  to  read  as 
follows: 

"16-4702.   Recommendations  by  county  planning  board  and  city-county 
planning  board.   The  board  of  county  commissioners  shall  require  the  county 
planning  board  and  the  city-county  planning  board  to  aet-as-a-eoning-eommts- 
9ton-t«  recommend  boundaries  and  appropriate  regulations  for  the  various 
zoning  districts.   The  county  planning  board  and  the  city-county  planning 
board  shall  make  a  written  reports  of  *tg  their  recommendations  to  the  board 
of  county  commissioners,  but  such  recommendations  shall  be  advisory  only. 
This  section  shall  apply  to  either  the  county  planning  board  or  the  city- 
county  planning  board  where  only  one  of  these  planning  boards  has  been  es- 
tablished." 

Section  26.   Section  16-4703,  R.C.M. ,  1947,  is  amended  to  read  as 
follows: 

"16-4703.   Establishment  of  districts  —  regulations  for  land  use  — 
scope  --  uniformity.   (1)   Within  the  unincorporated  portions  of  a  juris- 
dictional area  which  has  been  established  under  provisions  of  section  11- 
3825,  and-whieh-portions-are-eonfeigaoas-to-a-eityT  the  board  of  county  com- 
missioners may  by  resolution  establish  zoning  districts  and  zoning  regula- 
tions for  all  or  parts  of  the  jurisdictional  area. 

(2)  Within  some  such  zoning  districts  it  shall  be  lawful  and  within 
others  it  shall  be  unlawful  to  erect,  construct,  alter  or  maintain  certain 
buildings,  or  to  carry  on  certain  trades,  industries  or  callings. 

(3)  Within  each  district  the  height  and  bulk  of  future  buildings  and 
the  area  of  the  yards,  courts  and  other  open  spaces  and  the  future  uses  of 
the  land  or  buildings  shall  be  limited  and  future  building  setback  lines 
shall  be  established. 

(4)  All  such  regulations  shall  be  uniform  for  each  class  or  kind  of 
buildings  throughout  a  district,  but  the  regulations  in  one  (1)  district 
may  differ  from  those  in  other  districts." 

Section  27.   Section  16-4704,  R.C.M. ,  1947,  is  amended  to  read  as 
follows: 

"16-4704.   Purposes  of  regulations  --  factors  considered.   The  zoning 
regulations  shall  be  made  in  accordance  with  a  comprehensive  deveiopment 
plan-  consisting  of  not  less  than  the  elements  required  by  chapter  38,  Title 
11,  and  shall  be  designed  to  lessen  congestion  in  the  streets;  to  secure 
safety  from  fire,  panic,  and  other  dangers;  to  promote  health  and  general 
welfare;  to  provide  adequate  light  and  air;  to  prevent  the  overcrowding  of 
land;  to  avoid  undue  concentration  of  population;  to  facilitate  the  ade- 
quate provision  of  transportation,  water,  sewerage,  schools,  parks  and  other 
public  requirements.   Such  zoning  regulations  shall  be  made  with  reasonable 
consideration,  among  other  things,  to  the  character  of  the  district  and  its 
peculiar  suitability  for  particular  uses,  and  with  a  view  to  conserving  the 
value  of  buildings  and  encouraging  the  most  appropriate  use  of  land  through- 
out such  jurisdictional  area,  and  the  zoning  regulations  shall,  as  nearly  as 
possible,  be  made  compatible  with  the  zoning  ordinances  of  the-manieipaiity 
any  other  county,  city  or  town  which  may  be  within  or  adjacent  to  the  juris- 
dictional area." 

Section  28.   Section  16-4705,  R.C.M.,  1947,  is  amended  to  read  as 
follows: 

"16-4705.   Procedure  for  adoption  of  regulations  and  boundaries.   The 
board  of  county  commissioners  shall  observe  the  following  procedures  in  the 
establishment  or  revision  of  boundaries  for  zoning  districts  and  in  the  adop- 
tion or  amendment  of  zoning  regulations: 
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(1)  Notice  of  a  public  hearing  on  the  proposed  zoning  district  bounda- 
ries and  of  regulations  for  the  zoning  district  shall  be  published  once  a 
week  for  two  (2)  weeks  in  a  newspaper  of  general  circulation  within  the 
county.   The  notice  shall  state: 

(a)  the  boundaries  of  the  proposed  district 

(b)  the  general  character  of  the  proposed  zoning  regulations 

(c)  the  time  and  place  of  the  public  hearing 

(d)  that  the  proposed  zoning  regulations  are  on  file  for  public  inspec- 
tion at  the  office  of  the  county  clerk  and  recorder. 

(2)  At  the  public  hearing  the  board  of  county  commissioners  shall  give 
the  public  an  opportunity  to  be  heard  regarding  the  proposed  zoning  district 
and  regulations. 

(3)  After  the  public  hearing  the  board  of  county  commissioners  shall 
review  the  proposals  of  the  planning  board  and  shall  make  such  revisions  or 
amendments  as  it  may  deem  proper. 

(4)  The  board  of  county  commissioners  may  pass  a  resolution  of  inten- 
tion to  create  a  zoning  district  and  to  adopt  zoning  regulations  for  the 
district. 

(5)  The  board  of  county  commissioners  shall  publish  notice  of  passage 
of  the  resolution  of  intention  once  a  week  for  two  (2)  weeks  in  a  newspaper 
of  general  circulation  within  the  county.   The  notice  shall  state: 

(a)  the  boundaries  of  the  proposed  district 

(b)  the  general  character  of  the  proposed  zoning  regulations 

(c)  that  the  proposed  zoning  regulations  are  on  file  for  public  inspec- 
tion at  the  office  of  the  county  clerk  and  recorder 

(d)  that  for  thirty  (30)  days  after  first  publication  of  this  notice 
the  board  of  county  commissioners  will  receive  written  protests  to  the  crea- 
tion of  the  zoning  district  or  to  the  zoning  regulations  from  persons  owning 
real  property  within  the  district  whose  names  appear  on  the  last  completed 
assessment  roll  of  the  county. 

(6)  Within  thirty  (30)  days  after  the  expiration  of  the  protest  period 
the  board  of  county  commissioners  may  in  its  discretion  adopt  the  resolution 
creating  the  zoning  district  and/or  establishing  the  zoning  regulations  for 
the  district;  but  if  forty  (40)  per  cent  of  the  freeholders  within  such  dis- 
trict whose  names  appear  on  the  last  completed  assessment  roll  shall  have 
protested  the  establishment  of  the  district  or  adoption  of  the  regulations, 
the  board  of  county  commissioners  shall  not  adopt  the  resolution  and  no  fur- 
ther zoning  resolution  shall  be  proposed  for  the  district  for  a  period  of 
one  (1)  year." 

Section  29.   Section  16-4706,  R.C.M. ,  1947,  is  amended  to  read  as 
follows: 

"16-4706.   Board  of  adjustment  —  exceptions  to  regulations  —  procedure 
—  appeals.   The  board  of  county  commissioners  shall  provide  for  the  appoint- 
ment of  a  board  of  adjustment,  and  in  the  regulations  and  restrictions  adopted 
pursuant  to  the  authority  of  this  act  shall  provide  that  the  board  of  adjust- 
ment may,  in  appropriate  cases,  and  subject  to  appropriate  conditions  and 
safeguards,  make  special  exceptions  to  the  terms  of  the  zoning  resolution  in 
harmony  with  its  general  purposes  and  intent  and  in  accordance  with  the  gen- 
eral or  specific  rules  of  this  act- 
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(1)  The  board  of  adjustment  shall  consist  of  five  (5)  members,  each 
to  be  appointed  for  a  term  of  two  (2)  years,  and  removable  for  cause  by  the 
board  of  county  commissioners  upon  written  charges  and  after  public  hearing. 
Vacancies  shall  be  filled  for  the  unexpired  term  of  any  member  whose  term 
becomes  vacant.   The  board  of  county  commissioners  may  designate  the  same 
persons  to  act  as  members  of  the  board  of  adjustment  for  unincorporated 
portions  of  the  jurisdictional  area  as  may  be  appointed  by  the  municipality 
within  the  jurisdictional  area  under  provisions  of  section  11-2707. 

(2)  The  board  of  adjustment  shall  adopt  rules  in  accordance  with  the 
provisions  of  any  resolution  adopted  pursuant  to  this  act.   Meetings  of  the 
board  of  adjustment  shall  be  held  at  the  call  of  the  chairman  and  at  such 
times  as  the  board  may  determine.   Such  chairman,  or  in  his  absence  the 
acting  chairman,  may  administer  oaths  and  compel  the  attendance  of  witnesses. 
All  meetings  of  the  board  shall  be  open  to  the  public.   The  board  shall  keep 
minutes  of  its  proceedings,  showing  the  vote  of  each  member  upon  each  ques- 
tion, or  if  absent  or  failing  to  vote,  indicating  such  fact,  and  shall  keep 
records  of  its  examinations  and  other  official  actions,  all  of  which  shall 

be  immediately  filed  in  the  office  of  the  board  and  shall  be  a  public  record. 

(3)  Appeals  to  the  board  of  adjustment  may  be  taken  by  any  person  ag- 
grieved or  by  any  officer,  department,  board,  or  bureau  of  the  county  af- 
fected by  any  decision  of  the  administrative  officer.   Such  appeal  shall  be 
taken  within  a  reasonable  time,  as  provided  by  the  rules  of  the  board,  by 
filing  with  the  officer  from  whom  the  appeal  is  taken  and  with  the  board  of 
adjustment  a  notice  of  appeal  specifying  the  grounds  thereof.   The  officer 
from  whom  the  appeal  is  taken  shall  forthwith  transmit  to  the  board  all 
papers  constituting  the  record  upon  which  the  action  appealed  was  taken. 

(4)  An  appeal  stays  all  proceedings  in  furtherance  of  the  action  ap- 
pealed from,  unless  the  officer  from  whom  the  appeal  is  taken  certifies  to 
the  board  of  adjustment  after  the  notice  of  appeal  shall  have  been  filed 
with  him  that  by  reason  of  facts  stated  in  the  certificate  a  stay  would,  in 
his  opinion,  cause  imminent  peril  to  life  or  property.   In  such  case,  pro- 
ceedings shall  not  be  stayed  other  than  by  a  restraining  order  which  may  be 
granted  by  the  board  of  adjustment  or  by  a  court  of  record  on  application  on 
notice  to  the  officer  from  whom  the  appeal  is  taken  and  on  due  cause  shown. 

The  board  of  adjustment  shall  fix  a  reasonable  time  for  the  hearing  of 

the  appeal,  give  public  notice  thereof,  as  well  as  due  notice  to  the  parties 

in  interest,  and  decide  the  same  within  a  reasonable  time.   Upon  the  hearing 
any  party  may  appear  in  person  or  by  his  attorney. 

(5)  The  board  of  adjustment  shall  have  the  following  powers: 

To  hear  and  decide  appeals  where  it  is  alleged  there  is  error  in  any 
order,  requirement,  decision,  or  determination  made  by  an  administrative 
official  in  the  enforcement  of  this  act  or  of  any  resolution  adopted  pur- 
suant thereto. 

To  hear  and  decide  special  exceptions  to  the  terms  of  the  zoning  resolu- 
tion upon  which  said  board  is  required  to  pass  under  such  resolution. 

T©-aHfch©jrise-ap©n-appeai-in-speeifie-eases-3Heh-vairianee -from- the- terms 
of- the-reseitition-as-wiii-rtot-be -contrary- to-the-pabiie-infcerest-and-where7 
owing-to-speeiai-eonditions--a-iifcerai-enforeement-©f-the-provisi©n9-©*-the 
res©iHtion-wiii-re3ttit-in-anneees9ary-hardship7-and-so-that-fche-spirit-of 
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(6)  The  board  of  adjustment,  subject  to  appropriate  conditions  and 
safeguards  as  provided  by  the  zoning  resolution  shall  hear  and  decide: 

(a)   Applications  for  conditional  uses  or  other  permits  when  the  zoning 
resolution  sets  forth  the  specific  uses  to  be  made  subject  to  conditional  use 
permits  and  establishes  criteria  for  determining  the  conditions  to  be  imposed; 
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(b)  Application  for  variances  from  the  terms  of  the  zoning  resolution; 
provided  that  any  variance  granted  shall  be  subject  to  such  conditions  as 
will  assure  that  the  adjustment  thereby  authorized  shall  not  constitute  a 
grant  of  special  privilege  inconsistent  with  the  limitations  upon  other 
properties  in  the  vicinity  and  zone  in  which  subject  property  is  situated, 
and  that  the  following  circumstances  are  found  to  apply: 

(i)   Because  of  special  circumstances  applicable  to  subject  property, 
including  size,  shape,  topography,  location  or  surroundings,  the  strict  ap- 
plication of  the  zoning  ordinance  is  found  to  deprive  subject  property  of 
rights  and  privileges  enjoyed  by  other  properties  in  the  vicinity  and  under 
identical  zone  classification; 

(ii)   That  the  granting  of  the  variance  will  not  be  materially  detri- 
mental to  the  public  welfare  or  injurious  to  the  property  or  improvements 
in  the  vicinity  and  zone  in  which  subject  property  is  situated. 

(c)  The  decision  of  the  board  of  adjustment  to  approve  or  disapprove 
an  application  for  a  variance  shall  be  accompanied  by  a  written  finding  of 
fact  containing  statements  in  regard  to  the  compliance  or  noncompliance  of 
the  requested  variance  with  the  criteria  set  forth  in  this  section. 

(7)   For  purposes  of  this  section,  the  following  definitions  shall  ap- 

(a)  "Conditional  use"  means  a  use  listed  among  those  classified  in  any 
given  zone  but  permitted  to  locate  only  after  review  by  the  board  of  adjust- 
ment, and  the  granting  of  a  conditional  use  permit  imposing  such  performance 
standards  as  will  make  the  use  compatible  with  other  permitted  uses  in  the 
same  vicinity  and  zone  and  assure  against  imposing  excessive  demands  upon 
public  utilities,  provided  the  zoning  regulations  specify  the  standards  and 
criteria  that  shall  be  applied. 

(b)  "Variance"  is  the  means  by  which  an  adjustment  is  made  in  the  ap- 
plication of  the  specific  regulations  of  a  zoning  resolution  to  a  particular 
piece  of  property,  which  property,  because  of  special  circumstances  applica- 
ble to  it,  is  deprived  of  privileges  commonly  enjoyed  by  other  properties  in 
the  same  vicinity  and  zone  and  which  adjustment  remedies  disparity  in  privi- 
leges. 

■iBj-    (8)   In  exercising  the  above-mentioned  powers,  the  board  of  adjust- 
ment may,  in  conformity  with  the  provisions  of  this  act,  reverse  or  affirm, 
wholly  or  partly,  or  modify  the  order,  requirement,  decision,  or  determina- 
tion appealed  from  and  may  make  such  order,  requirement,  decision,  or  deter- 
mination as  ought  to  be  made,  and  to  that  end  shall  have  all  the  powers  of 
the  officer  from  whom  the  appeal  is  taken. 

i^^    (9)   The  concurring  vote  of  three  (3)  members  of  the  board  shall  be 
necessary  to  reverse  any  order,  requirement,  decision,  or  determination  of 
any  such  administrative  official,  or  to  decide  in  favor  of  the  applicant  on 
any  matter  upon  which  it  is  required  to  pass  under  any  such  resolution,  or 
to  effect  any  variation  in  such  resolution. 

•<et  (10)   Any  person  or  persons,  jointly  or  severally,  aggrieved  by  any 
decision  of  the  bpard  of  adjustment,  or  any  taxpayer,  or  any  officer,  de- 
partment, board,  or  bureau  of  the  county,  may  present  to  a  court  of  record  a 
petition,  duly  verified,  setting  forth  that  such  decision  is  illegal,  in 
whole  or  in  part,  specifying  the  grounds  of  the  illegality.   Such  petition 
shall  be  presented  to  the  court  within  thirty  (30)  days  after  the  filing  of 
the  decision  in  the  office  of  the  board. 

-(9-)-  (11)   Upon  presentation  of  such  petition  the  court  may  allow  a  writ 
of  certiorari  directed  to  the  board  of  adjustment  to  review  such  decision  of 
the  board  of  adjustment  and  shall  prescribe  therein  the  time  within  which  a 
return  thereto  must  be  made  and  served  upon  the  relator's  attorney,  which 
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shall  not  be  less  than  ten  (10)  days  and  may  be  extended  by  the  court.   The 
allowance  of  the  writ  shall  not  stay  proceedings  upon  the  decision  appealed 
from,  but  the  court  may,  upon  application,  on  notice  to  the.  board  and  on 
due  cause  shown,  grant  a  restraining  order. 

■iiBi    (12)   The  board  of  adjustment  shall  not  be  required  to  return  the 
original  papers  acted  upon  by  it,  but  it  shall  be  sufficient  to  return  certi- 
fied or  sworn  copies  thereof  or  of  s-uch  portions  thereof  as  may  be  called  for 
by  such  writ.   The  return  shall  concisely  set  forth  such  other  facts  as  may 
be  pertinent  and  material  to  show  the  grounds  of  the  decision  appealed  from 
and  shall  be  verified. 

■(ili  (13)   If,  upon  the  hearing,  it  shall  appear  to  the  court  that 
testimony  is  necessary  for  the  proper  disposition  of  the  matter,  the  court 
may  take  evidence  or  appoint  a  referee  to  take  such  evidence  as  it  may  direct 
and  report  the  seime  to  the  court  with  his  findings  of  fact  and  conclusions  of 
law,  which  shall  constitute  a  part  of  the  proceedings  upon  which  the  deter- 
mination of  the  court  shall  be  made.  The  court  may  reverse  or  affirm,  wholly 
or  partly,  or  may  modify  the  decision  brought  up  for  review. 

i±i^  (14)  Costs  shall  not  be  allowed  against  the  board  unless  it  shall 
appear  to  the  court  that  it  acted  with  gross  negligence,  or  in  bad  faith,  or 
with  malice  in  making  the  decision  appealed  from." 

Section  30.   Section  16-4708,  R.C.M. ,  1947,  is  amended  to  read  as 
follows: 

"16-4708.   Enforcement  officers  —  location  and  conformance  permits. 
The  board  of  county  commissioners  may  appoint  enforcing  officers  to  supervise 
and  enforce  the  provisions  of  the  zoning  resolutions,  and  may  shall  provide 
for  the  issuance  of  location  or  conformance  permits  and  may  collect  a  fee  for 
each  such  permit,  and  the  proceeds  of  such  fees  shall  be  deposited  in  the 
general  fund  of  the  county . " 

Section  31.   There  is  added  to  Title  16,  chapter  47,  R.C.M. ,  1947,  a 
new  section  which  is.  to  read  as  follows: 

"16-4711.   If  a  county  is  conducting,  or  in  good  faith  intends  to  con- 
duct studies  within  a  reasonable  time,  or  has  held  or  is  holding  a  hearing 
for  the  purpose  of  considering  a  comprehensive  plan  or  zoning  regulations 
or  an  amendment,  extension,  or  addition  to  either  pursuant  to  this  chapter, 
the  board  of  county  commissioners  in  order  to  promote  the  public  health, 
safety,  morals,  and  general  welfare  may  adopt  as  an  emergency  measure  a 
tenf>orary  interim  zoning  map  or  temporary  interim  zoning  regulation,  the 
purpose  of  which  shall  be  to  classify  and  regulate  uses  and  related  matters 
as  constitutes  the  emergency.   Such  interim  resolution  shall  be  limited  to 
one  year  from  the  date  it  becomes  effective.   The  board  of  county  commission- 
ers may  extend  such  interim  resolution  for  one  year,  but  no  more  than  one  (1) 
such  extension  may  be  made." 

Section  32.   It  is  the  intent  of  the  legislative  assembly  that  if  a  part 
of  this  act  is  invalid,  all  valid  parts  that  are  severable  from  the  invalid 
part  remain  in  effect.   If  a  part  of  this  act  is  invalid  in  one  or  more  of 
its  applications,  the  part  remains  in  effect  in  all  valid  applications  that 
are  severable  from  the  invalid  applications. 
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